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I. BY THE COMMISSION

A. Statement

1. This Decision consolidates two related proceedings filed by Black Hills Colorado Electric, LLC (Black Hills or the Company) relating to its proposed Economic Development Rate (EDR) Tariff.  
2. As discussed below, we refer the consolidated proceedings to an Administrative Law Judge (ALJ) for the rendering of an initial decision by the Commission pursuant to 
§ 40-6-109(6), C.R.S. We also schedule the hearings before the assigned ALJ from April 1 through April 3, 2019, in order to accommodate the rendering of an initial decision by the Commission within the proximity of the requested date of April 22, 2019.

B. Discussion

1. EDR Tariff Application (Proceeding No. 18A-0791E)
3. On November 13, 2018, Black Hills filed an application in Proceeding 
No. 18A-0791E requesting approval of a proposed EDR Tariff, which Black Hills states is authorized by and consistent with House Bill (HB) 18-1271.

4. Under the proposed EDR Tariff, eligible customers will have an option to negotiate a special contract with Black Hills. The Company states the proposed EDR Tariff will allow for mutually-agreeable rates for the purpose of attracting or encouraging new and existing businesses and industry to establish or expand facilities and operations to promote economic development in its service territory. Black Hills explains the proposed EDR Tariff will also provide an incentive for new or existing customers to add load of at least three megawatts.
5. HB 18-1271 modifies § 40-3-104.3, C.R.S., to permit electric utilities to offer economic development rates to qualifying commercial and industrial customers. The statute specifies criteria economic development rates must meet including that: (1) the rate must be lower than the rate the customer would be or currently is subject to, except the rate must not be lower than the utility’s marginal cost of providing service to the customer; (2) the rate may be offered for up to ten years; (3) the rate may not lead to situations where other customers subsidize the cost of providing the economic development rate; (4) the rate may not cause an increase to other utility rates; and (5) other customers on the utility’s system may not experience a rate increase due to the offered economic development rate.

6. By its EDR Tariff Application, Black Hills requests the Commission: (1) enter an order approving the EDR Tariff; (2) provide certain clarifications of HB 18-1271; (3) direct the Company to file, on not less than two business days’ notice, tariff sheets in substantially identical form to the pro forma tariff sheets in the application; and (4) to the extent necessary or appropriate, grant waivers, conditions, approvals, or other relief.
7. The Commission issued a Notice of Application Filed on November 13, 2018, establishing an intervention period through December 13, 2018. 
8. On November 20, 2018, Staff of the Colorado Public Utilities Commission (Staff) filed a notice of intervention by right and a request for hearing. 
9. On December 6, 2018, Cripple Creek & Victor Gold Mining Company, LLC (CC&V) filed a request for permissive intervention.

10. On December 12, 2018, the Colorado Office of Consumer Counsel (OCC) filed a notice of intervention by right and a request for hearing. 
11. Also on December 12, 2018, requests for permissive intervention were filed by the City of Pueblo (Pueblo), the Fountain Valley Authority (FVA), and the Board of County Commissioners of the County of Pueblo (Pueblo County).  

12. On December 19, 2018, at its weekly meeting, the Commission deemed the 
EDR Tariff Application complete by minute entry for purposes of § 40-6-109.5, C.R.S.

13. On January 7, 2019, by Decision No. C19-0021-I, the Commission referred the EDR Tariff Application to an ALJ.   

14. On January 8, 2019, Black Hills filed a renewed request for expedited approval of the EDR Tariff. Black Hills explained it had entered into an agreement with a particular new customer under the terms of the proposed EDR Tariff. Black Hills indicated it would submit that agreement for Commission approval within the following weeks and was working on testimony to support the filing. Black Hills concluded that in accordance with timeframes in § 40-6-109.5, C.R.S., a final decision on the EDR Tariff Application was required by April 18, 2019.  

15. On January 18, 2019, by Decision No. C19-0072-I, the Commission denied Black Hills’ renewed request for expedited approval of the EDR Tariff. The Commission concluded that reconsideration of its referral of the matter to an ALJ was not necessary. The Commission stated the longstanding provisions in §§ 40-3-104.3(1)(a) and (b), C.R.S., provide Black Hills an avenue for capturing on a highly expedited basis, the claimed benefits of securing the new customer.  
16. In response to Decision No. C19-0072-I, Black Hills filed, on January 25, 2019, an unopposed motion requesting an initial Commission decision pursuant to § 40-6-109(6), C.R.S., in order to provide for an expedited procedural schedule for approval of the EDR Tariff.   Black Hills states the Company has proposed a special contract with a new customer pursuant to the EDR Tariff in a separate related proceeding (described below) and that the new customer requires expedited approval of the special contract in order to quickly develop its planned facility in Pueblo. Black Hills states delay in approval of the special contract could result in changed economic conditions such that the planned facility is not developed. Black Hills states its motion for an initial Commission decision is unopposed and argues good cause exists to waive response time to the motion since no party objects to the motion. 

17. On January 28, 2019, by Decision No. R19-0114-I, the assigned ALJ granted the interventions of CC&V, Pueblo, FVA, and Pueblo County. The ALJ established the parties in the proceeding to include those intervenors, Staff, the OCC, and Black Hills. The ALJ also scheduled a prehearing conference for February 12, 2019, to establish a procedural schedule, discuss discovery, and address any other matters raised by the parties. The ALJ advised the parties to confer prior to the prehearing conference and to present, if possible, a proposed consensus procedural schedule.

2. Special Contract Pursuant to EDR Tariff (Proceeding No. 19A-0055E)

18. On January 22, 2019, Black Hills filed an application in Proceeding 
No. 19A-0055E requesting expedited approval of a special contract pursuant to its EDR Tariff. By this second application, Black Hills seeks expedited approval of a negotiated agreement with a large potential customer under the terms of the EDR Tariff at issue in Proceeding 
No. 18A-0791E.

19. The proposed special contract is for the first data processing facility in Black Hills’ Colorado service territory. Black Hills argues that approval of the special contract is critical to ensure development of this new facility and its associated economic benefits in Pueblo.

20. Black Hills requests the Commission enter an order: (1) approving the special contract; (2) approving “differentiated treatment of the unique Customer by carving them out of Black Hills’ cost of service;”
 (3) approving a “Customer Credit” calculation to share margins associated with the addition of the new customer; (4) approving modifications to the Company’s Energy Cost Adjustment tariff to allow for the Customer Credit calculation; (5) finding the special contract complies with the Company’s EDR Tariff; (6) excluding the customer from certain rate riders and adjustments; and (7) granting other waivers, conditions, and approvals as the Commission deems appropriate. 

21. In a motion for expedited treatment filed with the application on January 22, 2019, Black Hills contends it requires an order approving the special contract no later than April 22, 2019. Black Hills states the new customer requires expedited approval of the special contract in order to develop its planned data processing facility in Pueblo. The Company argues that delay in Commission approval could result in changed economic conditions such that the planned facility is not developed. Black Hills states the new customer faces a competitive economic environment where time to market is pivotal to decision-making. Black Hills concludes that without expedited treatment there is a substantial risk, if not a probability, that the economic development and benefits associated with the new customer will not materialize in Pueblo.

22. Black Hills also states the related EDR Tariff Application in Proceeding 
No. 18A-0791E must be approved prior to, or at the same time as, the special contract, because the special contract is filed pursuant to the terms of the proposed EDR Tariff and thus relies on approval of the EDR Tariff. Black Hills states both proceedings may proceed on a parallel path if both are expedited to allow for Commission decisions by late April 2019. Black Hills adds that the urgency of the approval of the special contract “imperatively and unavoidably requires the Commission itself to make the initial decision.”

23. In a motion for extraordinary protection filed with the application on January 22, 2019, Black Hills seeks to protect as highly confidential information certain private, 
customer-specific information and the executed contract the Company entered into with the new customer, including its terms and conditions. Black Hills requests to limit disclosure of the information claimed to be highly confidential only to “the Commission,” Staff, attorneys for Staff, the OCC, and attorneys for the OCC.

24. On January 24, 2019, by Decision No. C19-0095-I, the Commission granted Black Hills’ request for a shortened ten-day notice and intervention period. The Commission set February 1, 2019, as the deadline for requests for intervention and responses to the two motions described above.

25. On January 25, 2019, the OCC filed an intervention of right and request for hearing. In addition to examining whether the proposed agreement is just and reasonable and complies with statutory requirements, the OCC states it intends to address:  the determination of marginal costs to serve the new customer; the incremental costs incurred to the customer in relation to those marginal costs; the risk to ratepayers of costs not covered under the EDR Tariff rate; any cross-subsidization of providing service to the customer; whether other customers on Black Hills’ system may experience a rate increase due to the EDR Tariff rate; additional corporate expenses, net expenses, overhead, or other fixed costs caused by the customer; whether the proposed separation of the customer from the Company’s cost-of-service benefits or holds harmless existing ratepayers; the contributions from the customers to various accounts for certain rate riders; and the share of realized margins resulting from the contract with ratepayers.

26. On January 30, 2019, Staff filed an intervention of right and request for hearing. Staff states it will examine whether:  Back Hills has completed an adequate due diligence review of the new customer considering the stated need for service of 50 MW; Black Hills has provided adequate protections for other customers with regard to default, bankruptcy, reorganization, or insolvency; the proposed rate is above the marginal cost to serve; and other customers are potentially liable for long-term stranded purchased power in the event of default, bankruptcy, reorganization, or insolvency of the customer.

27. On February 1, 2019, Pueblo County, CC&V, and Western Resource Advocates (WRA) filed requests for intervention. CC&V and WRA include responses to Black Hills’ motion for extraordinary protection in their requests for permissive intervention.

28. Also on February 1, 2019, Staff filed a response to Black Hills’ motion for expedited consideration of the special contract. Staff advises the Commission that, with respect to the related EDR Tariff proceeding, much work remains to develop a tariff “that fairly and thoroughly implements the new legislation. Given that this is the first opportunity for the Commission to address the new legislation, and the expectation that this proceeding could inform future similar proceedings, Staff believes it is important that the proper resources of Staff and the other intervening parties be devoted to developing an excellent tariff.”
 Staff further states the EDR Tariff Application “should be the priority at this time.”

29. With respect to the proposed special contract, Staff suggests it “could become an unnecessary distraction and premature evaluation”
 regarding “nothing more than a concept.”
  Staff alleges the new customer has no track record of planning and developing the type of facility contemplated and that Black Hills has provided Staff with nothing showing the Company’s due diligence into the capitalization, credit worthiness, and performance history of the new customer.

30. Staff recommends the Commission refer the special contract application to an ALJ, but without the granting the Company’s request for an initial decision to be issued no later than April 22, 2019. According to Staff, the Commission instead should give the ALJ discretion “to determine if more information is needed to determine the request, what type of information is required, and ultimately how quickly the Service Agreement Application should proceed.”

31. On February 4, 2019, Black Hills filed a motion for leave to reply to Staff’s response to the Company’s motion for expedited treatment of the special contract application. Black Hills alleges that Staff is undervaluing the need for economic development in the Company’s service territory. Black Hills further asserts it has no reason to believe the potential customer is not viable or that it will not develop its facility in Pueblo. Black Hills adds that it would not have expended significant time and resources to seek Commission approval of a special contract if it had serious concerns about the customer.

C. Findings and Conclusions

32. The application for expedited approval of a special contract pursuant to the EDR Tariff, filed in Proceeding No. 19A-0055E, contains all the information required by applicable Commission Rules and is therefore deemed complete.

33. Pursuant to Rule 1402 of the Commission’s Rules of Practice and Procedure 4 Code of Colorado Regulations 723-1, we consolidate Proceeding Nos. 18A-0791E and 
19A-0055E. The issues in these proceedings are substantially similar and the rights of Black Hills and any intervening party will not be prejudiced by consolidation. We find administrative efficiencies will be gained by joining the two proceedings, particularly given Black Hills’ requests for expedited approval of both the EDR Tariff and the special contract.

34. We refer the consolidated proceedings to an ALJ.

35. Section 40-6-109(6), C.R.S., states:

The commission may make the initial decision in cases where it has not presided at the taking of evidence, and the recommended decision of the individual commissioner or administrative law judge may be omitted in any case in which the commission finds upon the record that due and timely execution of its functions imperatively and unavoidably so requires.

36. We conclude it is necessary for the Commission to make the initial decision pursuant to § 40-6-109(6), C.R.S., in order to enable the Commission to consider the issues in these consolidated proceedings on a somewhat expedited basis and to render a final decision within proximity of the date Black Hills states is necessary (April 22, 2019) for the potential customer to take service under the special contract pursuant to the proposed EDR Tariff and to capture the associated economic development benefits claimed by the Company. 

37. Accordingly, the motion filed in Proceeding No. 19A-0055E on January 22, 2019, requesting expedited treatment of the special contract application, and the unopposed motion filed in Proceeding No. 18A-0791E on January 25, 2019, requesting an initial Commission decision on the EDR Tariff Application, are both granted, in part, with the Commission committing to render an initial Commission decision on these consolidated matters within proximity of the requested date of April 22, 2019.

38. Consistent with Black Hills’ requests for issuance of an initial Commission decision on an expedited basis, the evidentiary hearing before the ALJ shall be scheduled for April 1 through 3, 2019.

39. We grant Black Hills’ unopposed motion to change the proceeding caption in Proceeding No. 18A-0791E. The name of the Applicant in the caption shall be revised from “Black Hills Colorado Electric, Inc.” to “Black Hills Colorado Electric, LLC.”

II. ORDER

A. It Is Ordered That:

1. The application for expedited approval of a special contract filed in Proceeding No. 19A-0055E by Black Hills Colorado Electric, LLC (Black Hills) on January 22, 2019, is deemed complete for purposes of  § 40-6-109.5, C.R.S.

2. Proceeding Nos. 18A-0791E and 19A-0055E are consolidated upon the Commission’s own motion. Proceeding No. 18A-0791E is the primary (or lead) proceeding.
3. The parties in each proceeding are parties in the consolidated proceeding. The parties in the consolidated proceeding shall modify their certificates of service accordingly.

4. All proceeding numbers and captions in the consolidated proceeding shall be listed on all future filings, as shown above in this Decision. The primary proceeding identified in Ordering Paragraph No. 2 shall serve as the primary proceeding and shall appear first and its caption shall appear first.

5. The consolidated proceedings are referred to an Administrative Law Judge (ALJ). 

6. It is necessary and appropriate for the Commission to issue an initial decision in this matter pursuant to § 40-6-109(6), C.R.S., consistent with the discussion above.

7. The Motion for Expedited Treatment of Application for Approval of Service Agreement filed by Black Hills in Proceeding No. 19A-0055E on January 22, 2019 is granted, in part, consistent with the discussion above.

8. The Motion for an Initial Commission Decision filed by Black Hills in Proceeding No. 18A-0791E on January 25, 2019 is granted, in part, consistent with the discussion above.  Remaining response time to the motion is waived.

9. The Motion to Change the Proceeding Caption filed in Proceeding 
No. 18A-0791E by Black Hills on January 25, 2019 is granted. Remaining response time to the motion is waived.  
10. The ALJ shall rule on the permissive interventions filed in Proceeding 
No. 19A-0055E by Cripple Creek & Victor Gold Mining Company, LLC; the Board of County Commissioners of the County of Pueblo; and Western Resource Advocates. 

11. The ALJ shall rule on the Motion for Protective Order Affording Extraordinary Protection for Highly Confidential Information filed in Proceeding No. 19A-0055E by Black Hills on January 22, 2019.

12. An evidentiary hearing before the ALJ shall be scheduled as follows:
DATES:
April 1 through 3, 2019
TIME:

9:00 a.m.
PLACE:
Commission Hearing Room



1560 Broadway, Second Floor


Denver, Colorado
13. The ALJ shall establish other procedural deadlines and requirements by separate decision.

14. The Motion for Leave to Reply to the Response of the Staff of the Colorado Public Utilities Commission Regarding the Motion for Expedited Treatment filed by Black Hills on February 4, 2019, is granted.

15. The Parties to this consolidated proceeding shall make the filings, shall abide by the service and filing requirements, and shall be held to the advisements set forth above in this Decision.

16. This Decision is effective upon its Mailed Date. 

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 6, 2019.
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