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I. STATEMENT

A. Summary

1. This Decision addresses the Verified Application for a Commission Decision Approving a Quality of Service Plan filed by Rocky Mountain Natural Gas, LLC (RMNG) on November 21, 2018 (Application).  As explained in detail below, Decision No. R16-0058 that issued on January 22, 2016 in Proceeding No. 15A-0667G required RMNG and Staff of the Colorado Public Utilities Commission (Staff) to confer regarding a quality of service plan (QSP) and for RMNG to file an application seeking the Commission’s approval of the QSP that resulted from the conferral process.  However, due to an oversight by both RMNG and Staff, RMNG and Staff did not realize that Decision No. R16-0058’s QSP requirement applied to RMNG (as opposed to other subsidiaries of Black Hills Utility Holdings, Inc. (BHUH)) until June 2018 – over two years after Decision No. R16-0058 issued.  The parties conferred intermittently for approximately five months thereafter but were unable to reach agreement on a QSP.  They then jointly decided that RMNG would file the Application and Staff would intervene and oppose it. 

2. The record in this proceeding is not as fulsome as it could have been.  This is a result of the over three-year delay in the parties’ conferral about the Commission-mandated QSP, but also positions taken by the parties in this proceeding.  RMNG has maintained that the QSP ordered in Decision No. R16-0058 does not require a penalty if RMNG’s customer service does not satisfy the metrics created in this proceeding.  In support of its position, RMNG resolutely refused to provide evidence of the appropriate penalty level or the framework governing the administration of penalties.  

3. For its part, Staff decided not to provide detailed evidentiary support for any portion of its preferred QSP.  This includes the appropriate penalty level(s) and administrative framework for penalties for failure to hit the QSP metrics, which Staff maintains is required by Decision No. R16-0058.  Instead, Staff has focused its advocacy on requesting the Commission to: (a) provide answers to two issues that have divided the parties in their negotiations; (b) deny the Application; and (c) order the parties back to the bargaining table to hammer out an agreement regarding a QSP.  The end-result is that the record on both the appropriate penalty level(s) and administrative framework and all other aspects of the QSP is not as robust as it could have been.   

4. In addition, given that the previous negotiations between the parties resulted in this contested proceeding, it is unclear why the Commission should share Staff’s confidence that any further negotiation between the parties would be successful.  Given the tenor of some of the testimony in this proceeding, it is not unreasonable to conclude that the parties’ ability to negotiate successfully (at least on a QSP) may be compromised.  If the Administrative Law Judge (ALJ) were to adopt Staff’s proposal, it seems equally likely that the parties would return with another contested proceeding, which would result in further delay in instituting the QSP ordered by the Commission over three years ago.  

5. Based on this background, and as explained in detail below, the undersigned ALJ recommends granting-in-part and denying-in-part the Application.  Specifically, the ALJ first concludes that Decision No. R16-0058 required RMNG to implement a QSP, and it is in the public interest to do so.  The ALJ next decides that the QSP ordered by Decision No. R16-0058 must include negative financial incentives (or penalties), but not positive financial incentives, and that the metrics must be designed to prevent service degradation, not continuous service improvement.  The ALJ then approves the QSP metrics proposed by RMNG, rejects Staff’s proposed metrics, but declines to establish the appropriate penalties for violations of the QSP metrics or the framework governing their imposition due to the flawed record and the complexity of those issues.  Instead, the ALJ orders the parties to confer regarding those issues and then have RMNG file an Application seeking the Commission’s approval of the results of the conferral within six weeks after the Commission’s final decision in this proceeding.  
B. Background

1. Decision No. R16-0058 Issued in Proceeding No. 15A-0667G

6. On January 22, 2016, Administrative Law Judge Paul C. Gomez issued Decision No. R16-0058 in Proceeding No. 15A-0667G, which addressed a Joint Application filed by RMNG, SourceGas Distribution LLC (SourceGas Distribution), SourceGas LLC (SourceGas), SourceGas Holdings LLC (SourceGas Holdings) (collectively, SourceGas Companies), and BHUH.  At the time, SourceGas Holdings owned 100 percent of the ownership interests in SourceGas, which, in turn, owned 100 percent of the ownership interests in SourceGas Distribution and RMNG.  In the Joint Application, the parties sought permission for BHUH to acquire SourceGas Holdings.  Post-transaction, SourceGas Distribution and RMNG would become subsidiaries of BHUH, thereby joining BHUH’s Colorado-based jurisdictional public utility subsidiary, Black Hills/Colorado Gas Utility LP.
  Staff and the Office of Consumer Counsel (OCC) intervened in Proceeding No. 15A-0667G. 

7. Decision No. R16-0058 approved in part a Settlement Agreement between BHUH, Staff, and the OCC in which BHUH agreed “to strive to maintain or enhance the quality of its service to customers.”
  The Commission nevertheless found that BHUH’s mere agreement provided insufficient protections to ratepayers.
  As a result, Decision No. R16-0058 required “BHUH . . . to implement a Quality of Service Plan (QSP) in consultation with Staff that establishes certain metrics which will be evaluated on an annual basis for no less than five years.”
  The decision identified several metrics that were required to be included in the QSP, but emphasized that others could be included, and further required BHUH to provide annual reports to the Commission detailing BHUH’s compliance with the metric parameters.
  It also required BHUH to confer with Staff concerning the QSP within 90 days, and “to file and implement a Commission-approved” QSP within six months, of the closing of the transaction.
  

8. No party filed exceptions to Decision No. R16-0058.  As a result, Decision No. R16-0058 became the decision of the Commission on February 11, 2016.  SourceGas Distribution and RMNG became subsidiaries of BHUH.  SourceGas Distribution’s name was subsequently changed to Black Hills Gas Distribution, LLC (BH Gas Distribution).  Black Hills Colorado Gas, Inc. (BH Colorado Gas) later became the successor-in-interest to BH Gas Utility and BH Gas Distribution.

2. This Proceeding
9. Notwithstanding the requirement in Decision No. R16-0058 to file an application seeking approval of a QSP within six months of the closing of the transaction, RMNG did not file the Application until November 21, 2018.  That Application initiated this proceeding.  RMNG filed the direct testimony of Frederic C. Stoffel with the Application.

10. The Commission issued Notice of the Application on November 21, 2018.  
11. On December 20, 2018, Staff filed a Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1401, and Request for Hearing.  

12. On January 4, 2019 by Decision No. C19-0018-I, the Commission deemed the Application complete and referred the proceeding to an ALJ.  In so doing, the Commission stated: 

we direct the ALJ to determine whether it is in the public interest to require RMNG to develop and implement a QSP given that the Company is a natural gas pipeline that provides services to shippers as opposed to retail end-use customers and that a QSP has been developed and implemented for Black Hills/Colorado Gas Utility Company, Inc. and Black Hills Gas Distribution, LLC.

The proceeding was subsequently assigned to the undersigned ALJ.  

13. On January 15, 2019, the ALJ issued Decision No. R19-0062-I that scheduled both a joint prehearing conference with Proceeding No. 18A-0824G for January 25, 2019 at 9:00 a.m. and the hearing in this proceeding for April 3 and 4, 2019, and ordered the parties to confer regarding a schedule for this proceeding and to file a report regarding the results of the conferral on January 24, 2019.  

14. On January 24, 2019, the parties filed the report ordered in Decision 
No. R19-0062-I. 

15. On January 25, 2019 at 9:00 a.m., the ALJ conducted the prehearing conference ordered in Decision No. R19-0062-I.  BH Colorado Gas, RMNG, and Staff attended.  At the prehearing conference, RMNG and Staff stated that they disagreed as to whether Decision No. R16-0058 required RMNG to file and implement a QSP.  The parties agreed that RMNG could file a dispositive motion on that question by February 8, 2019 and Staff could file a response thereto by February 22, 2019.   

16. On January 29, 2019, the ALJ issued Decision No. R19-0118-I that vacated and reset the hearing to April 10, 2019 and established the prehearing and posthearing schedules in this proceeding.  The schedule included deadlines of March 6 and 27, 2019 for written answer and rebuttal testimony, respectively.  The ALJ also included the February 8 and 22, 2019 deadlines agreed to by the parties for RMNG to file a dispositive motion concerning whether Decision No. R16-0058 required RMNG to file and implement a QSP, and Staff’s response thereto, respectively.  

17. RMNG did not file a dispositive motion by February 8, 2019.  

18. Consistent with the prehearing schedule established in Decision No. R19-0118-I, Staff timely filed the written answer testimony of Gene L. Camp and Marianne Ramos, and RMNG timely filed the written rebuttal testimony of Mr. Stoffel and Marc I. Lewis.  

19. On April 9, 2019, the OCC filed a Motion to Participate as Amicus Curiae and Request for Shortened Response Time (Motion).  In its Motion, the OCC stated that it opposes the use of monetary incentives in a QSP because “the use of incentives can cause utility rates to increase.”
  The OCC stated that if permitted to participate as an amicus curiae, it would file its legal argument by April 25, 2019.  

20. The hearing took place as scheduled on April 10, 2019.  Messrs. Stoffel and Lewis testified on behalf of RMNG, and Mr. Camp and Ms. Ramos testified on behalf of Staff.  Exhibits 1, 3, 5, 7, 10, 12, 14 through 17, Confidential Exhibit 7C, and Highly Confidential Exhibit 12D, were admitted into the evidentiary record.  At the outset of the hearing, the parties made an oral motion to conduct the hearing as a joint hearing with Proceeding No. 18A-0824G due to the overlap of the evidence and issues in the two proceedings.  For the sake of efficiency, the ALJ granted the motion.  

21. On April 16, 2019, Staff filed a Response to the OCC’s Motion stating that it opposed the Motion because it was filed too late.  

22. On April 25, 2019, the ALJ issued Decision No. R19-0372-I that denied the OCC’s Motion.  

23. On April 25, 2019, RMNG and Staff filed Statements of Position.

II. ANALYSIS

A. Burden of Proof

24. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon “the proponent of an order.”
  RMNG, as the party seeking an order by the Commission, bears the burden of proof by a preponderance of the evidence.
  The evidence must be “substantial evidence,” which is defined as “such relevant evidence as a reasonable [person’s] mind might accept as adequate to support a conclusion ... it must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.”
  This standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.
 
B. Delay in Filing Application 

25. As noted above, notwithstanding the requirement to file and implement the QSP within six months of the closing of the transaction addressed in Decision No. R16-0058, RMNG did not file an application seeking approval of its QSP until November 21, 2018.  Black Hills met with Staff on May 11, 2016 and July 1, 2016 to discuss a QSP for BH Gas Utility and BH Gas Distribution, but a QSP for RMNG was not discussed at that time.
  Following the meetings in 2016, BH Gas Utility and BH Gas Distribution filed their QSP on July 12, 2016 in the proceeding in which Decision No. R16-0058 issued, but did not ask the Commission to approve the QSP.
  Staff was unaware that BH Gas Utility and BH Gas Distribution had filed their QSP.
  

26. In the QSP, BH Gas Utility and BH Gas Distribution agreed to monitor certain metrics for calendar years 2017 through 2021 and to file an annual report with the Commission on May 15 following each calendar year.  On May 15, 2018, BH Gas Utility and BH Gas Distribution filed their first annual report.  Prior to filing the annual report, Black Hills met with Staff to discuss the report on May 14, 2018.
  

27. At some point during this period, Mr. Stoffel asked Mr. Camp whether Staff believed that Decision No. R16-0058 required RMNG to file a QSP.  Mr. Camp responded on June 1, 2018 that he believed RMNG was so required.
  Thereafter, RMNG met with Staff on September 4, 2018, September 27, 2018, October 19, 2018, and November 2, 2018 to discuss, among other things, a QSP for RMNG.
  

28. RMNG and Staff could not agree on a QSP for RMNG.  In November 2018, Mr. Camp told Mr. Stoffel that Staff and RMNG were at an impasse and he recommended that RMNG file an Application for the approval of the QSP preferred by RMNG, Staff would intervene, and the Commission would have to adjudicate the differences between RMNG and Staff.
  RMNG then filed the Application that initiated this proceeding on November 21, 2018.

C. Interpretation of Decision No. R16-0058

29. The parties disagree over three fundamental questions: (a) whether Decision No. R16-0058 requires RMNG to implement a QSP; and (b) if so, whether the QSP must include (i) metrics designed to ensure avoidance of service degradation or incentivize the continuous improvement of service; and (ii) positive and/or negative financial incentives to comply with the QSP.  Each question is addressed in turn.  

1. Application of the QSP Requirement to RMNG and the Public Interest

a. Parties’ Positions

30. Staff contends that Decision No. R16-0058 requires RMNG to implement a QSP.  RMNG argues otherwise.  As support, RMNG states that: (a) like BHUH, RMNG does not provide service to end-use customers; (b) the example metrics provided in Decision 
No. R16-0058 are not applicable to RMNG; (c) RMNG is already subject to “substantial” federal and state oversight; and (d) BH Colorado Gas has developed and implemented a QSP that is the subject of the Application filed in Proceeding No. 18A-0824G.  RMNG thus effectively requests the Commission to deny its Application because Decision No. R16-0058 does not require RMNG to implement a QSP.
  

b. Analysis

31. Decision No. R16-0058 required “BHUH . . . to implement a Quality of Service Plan (QSP) . . . that establishes certain metrics which will be evaluated on an annual basis for no less than five years.”
  It is undisputed that: (a) BHUH is a holding company that does not provide utility service to ratepayers and, thus, imposing a requirement of a QSP on BHUH makes no sense; and (b) RMNG is a jurisdictional utility regulated by the Commission and is one of the subsidiaries of BHUH.  Thus, the ALJ concludes that the most reasonable interpretation of Decision No. R19-0058 is that it requires RMNG to implement a Commission-approved QSP.  

32. RMNG’s arguments do not alter this conclusion.  As to RMNG’s first argument, it is true that RMNG is a natural gas pipeline that provides gas transportation and storage services, among other services, to shippers and thus does not have direct end-user customers of the gas it ships.
  However, one of the shippers to which RMNG provides transportation services is BH Colorado Gas, which has over one million end-use customers of the gas shipped by RMNG.
  Thus, a disruption in RMNG’s service potentially impacts all of BH Colorado Gas’s end-use ratepayers.  This is a credible reason for requiring RMNG to have a QSP to ensure that the acquisition of RMNG (and its related companies) by BHUH did not result in a degradation of service. 
33. For similar reasons, RMNG’s argument that a QSP for RMNG is unnecessary because BH Colorado Gas has a QSP is unavailing.  A problem with RMNG’s transportation service could lead to service disruption for BH Colorado Gas’ end-users irrespective of the quality of BH Colorado Gas’ distribution service.  Accordingly, the fact that BH Colorado Gas has a QSP does not determine whether it is reasonable to require RMNG to have a QSP as well. 

34. In addition, the list of example metrics in Decision No. R16-0058 was not exhaustive.  The decision states that:
A QSP should include, at a minimum, metrics that measure reliability of service; call center efficiency such as percentage of calls answered per unit of time, call answer rate, abandoned call rate, average time to answer call, etc.; field service efficiency such as number of appointments kept on time, average response time to emergency calls, customer satisfaction with service calls, etc.; and billing and complaint metrics such as complaint rates to the Commission, accurate meter reading, bill accuracy, billing question response times and satisfaction that billing questions resolved adequately, etc.

The use of words such as “at a minimum” and “etc.” in Decision No. R16-0058 establishes that the components of the required QSPs listed in the decision are not the only components.  Moreover, the damage prevention and emergency response time metrics fall under the “reliability of service” and “field service efficiency” categories listed in Decision No. R16-0058.  Accordingly, the ALJ disagrees that the metrics listed as examples in Decision No. R16-0058 support the argument that RMNG is not required to implement a Commission-approved QSP.  

35. Finally, the fact that RMNG is already subject to substantial oversight is irrelevant.  BH Colorado Gas is also subject to significant oversight, but neither BH Colorado Gas nor RMNG use that fact to argue that Decision No. R16-0058 does not require BH Colorado Gas to implement a Commission-approved QSP.  Instead, the question is whether the plain language of Decision No. R16-0058 requires RMNG to implement a QSP.  As noted above, the ALJ concludes that it does, and the fact that RMNG is already subject to regulation does not change that conclusion.

36. Accordingly, based on the foregoing, the ALJ concludes that: (a) Decision No. R16-0058 requires RMNG to implement a Commission-approved QSP; and (b) it is in the public interest to require RMNG to implement a Commission-approved QSP given that RMNG is a natural gas pipeline that provides services to BH Colorado Gas, which has over one million retail end-use customers that depend on RMNG transporting and delivering gas to BH Colorado Gas.     
2. Prevention of Service Degradation Versus Continuous Improvement

a. Parties’ Positions

37. The parties disagree on whether the QSP ordered by Decision No. R16-0058 is required to include metrics designed to prevent service degradation or incentivize the continuous improvement of service.  Specifically, RMNG argues that Commission Decision No. R16-0058 requires a QSP that focuses on preventing service degradation, not on incentivizing continuous service improvement.
  Based on this approach, RMNG has focused on developing performance metrics, measuring the metrics before or soon after the transaction to develop a baseline, and then measuring the metrics over time and comparing them to the baseline to determine whether service degradation has occurred.
 

38. Staff, on the other hand, believes that the QSP must incentivize continuous service improvement.  The three general categories in which Staff has argued for continuous improvement are safety, reliability, and adequacy of service.
  Citing Decision Nos. R16-0058, R15-1247, C18-0736-I, and R18-0972,
 Staff asserts that the Commission “now expects Colorado utilities to actively and continuously pursue ongoing operational enhancements” in these three areas.
  Staff thus argues that the QSP ordered by the Commission must include metric parameters that incentivize continuous improvement in the categories of safety, reliability, and adequacy of service. 

b. Analysis

39. The ALJ concludes that Decision No. R16-0058 requires a QSP that prevents service degradation, not continuous service improvement.  The plain language and intent of Decision No. R16-0058 compels this conclusion. As noted above, BHUH agreed in the Settlement Agreement to, among other things, “strive to maintain or enhance the quality of its service to customers”
  The legal standard applied in Decision No. R16-0058 permitted approval of the Settlement Agreement, and thus the acquisition, if approval was not contrary to the public interest.  This required, in turn, a determination that approval would balance ratepayer and utility shareholder interests and not result in net harm to customers.
   

40. In applying the “no net harm” part of this standard, the Commission first noted that: 

[q]uality of service is of paramount consideration in a merger or asset transfer, and a major factor in determining the “not contrary to public interest” standard. Certainly, any potential or actual degradation in quality of service as a result of a merger would be considered harmful to ratepayers. Without safeguards to ensure that quality of service remains a priority, it is not possible to determine that no harm to ratepayers will occur as a result of the transaction.

Decision No. R16-0058 then found that BHUH’s agreement merely “to strive to maintain or enhance the quality of its service to customers”
 was “inadequate to ensure ratepayers are protected and that no degradation of service occurs as a result of the acquisition transaction.”
  Instead, Decision No. R16-0058 determined that a “safeguard” in the form of a QSP was necessary to ensure that ratepayers suffered no net harm as a result of the acquisition.  Decision No. R16-0058 thus ordered BHUH to implement a QSP as a condition of approving the Settlement Agreement and, thus, the acquisition.
 

41. Importantly, the legal standard did not require the Commission to conclude that the acquisition would lead to a “net benefit” to ratepayers in order to approve the application.  Instead, it required the conclusion that ratepayers would suffer “no net harm” as a result of the acquisition.  The Commission thus required RMNG to implement a QSP as a condition of approving the acquisition in order to ensure that ratepayers would not suffer degradation of service, which, as defined in Decision No. R16-0058, would result in “net harm” to ratepayers.  

42. Based on the foregoing, the ALJ concludes that the plain language of the decision and the legal standard applied in Decision No. R16-0058 compels the conclusion that the purpose of the QSP is to prevent service degradation, not promote continuous service improvement.  
3. Positive and Negative Incentives 

c. Parties’ Positions

43. RMNG believes that Decision No. R16-0058 merely requires it to develop a QSP with metrics and then measure and report the values of the metrics over the five years required by Decision No. R16-0058.  According to RMNG, Decision No. R16-0058 does not require any monetary incentives to punish degradation, or reward improvement, of service.
  Instead, if RMNG’s performance falls below the requirements of the metrics in the QSP, RMNG states that its annual report will indicate as much and Staff can then open an investigation, attempt to resolve the issue with RMNG, and then file a complaint with the Commission if it cannot resolve it with the company.
 

44. In contrast, Staff believes that “[n]egative incentives (i.e. penalties) are essential to any QSP that claims to help ensure no degradation of service occurs.”
  According to Staff, “[m]erely reporting and putting the onus on Staff and the Commission to act if they discover actual degradation is not what Staff believes the Commission envisioned.”
  As a result, Staff believes that a penalty provision must be included in the QSP, but does not advocate for a specific amount.
  Staff also believes that positive financial incentives in the form of financial rewards for RMNG improving its performance by exceeding the metric thresholds should be included, but does not offer any detail regarding the level of the incentives or how they would be administered.
 

d. Analysis

45. The ALJ concludes that the QSPs ordered in Decision No. R16-0058 are required to have negative financial incentives or penalties, but not positive financial incentives.  While the decision does not specially address the question of financial incentives, the ALJ’s conclusion is the most consistent with the language of the decision, the context within which it was reached, and the purpose of the QSP requirement.  As noted above, Decision No. R16-0058 equated “any potential or actual degradation in quality of service” with harm to ratepayers, which would have required the denial of the Application seeking approval of the acquisition of the SourceGas Companies by BHUH. Given the importance of the prevention of service quality degradation to the approval of the acquisition, the ALJ cannot conclude that Decision No. R16-0058 meant that penalties were not required if RMNG violated the QSP.  

Similarly, the ALJ cannot conclude that Decision No. R16-0058 only required RMNG to file an annual report stating whether its service quality had satisfied the QSP metrics, which would then put the burden on Staff to investigate, file a complaint against RMNG, and 

46. then prove that the failure of RMNG to comply with the metrics is deserving of one or more penalties.  As the parties are well aware, such a process is time-consuming, expensive, and, by placing the burden of proof on Staff, uncertain.  Given that Decision No. R16-0058 stressed the need “to ensure . . . that no degradation of service occurs as a result of the acquisition transaction,”
 the ALJ cannot conclude that Decision No. R16-0058 intended such an outcome.  For the same reason, the ALJ cannot conclude that Decision No. R16-0058 required positive financial incentives for RMNG to improve its quality of service.   

47. Finally, the context within which the Commission decided Decision 
No. R16-0058 supports this conclusion.
  When Decision No. R16-0058 issued, the Commission-approved QSPs that were in effect for other utilities included negative financial incentives or penalties.  Specifically, two separate QSPs governed Public Service Company of Colorado’s (PSCo) gas and electric operations in 2016.  They included penalties payable as bill credits to affected ratepayers if PSCo failed to meet the QSP’s performance metrics for two consecutive years.
  In addition, Black Hills’ predecessor-in-interest – Aquila, Inc., doing business as Aquila Networks-WPC – had a QSP in effect from 2005 through 2013 that also included penalties payable as bill credits to affected ratepayers if Aquila failed to meet the QSPs metric parameters.
  None of these QSPs had positive financial rewards to incentivize the improvement of service quality and, in fact, the decision approving the QSP for Aquila rejected a proposal to include positive financial incentives.
  

48. Accordingly, based on the foregoing context within which Decision 
No. R16-0058 was decided, the ALJ concludes that Decision No. R16-0058 required the QSP to include negative financial incentives or penalties for failure to meet the QSP’s performance metrics.  The ALJ further concludes that Decision No. R16-0058 did not require the QSP to include positive financial incentives for RMNG to improve performance.

49. However, given the less-than-perfect record on these issues, the ALJ will not determine the appropriate amount(s) for the penalty(ies) or the framework governing their imposition.  Before the hearing, RMNG refused to stray from its position that no financial incentives are required by Decision No. R16-0058 and refused to provide any evidence concerning a penalty amount or the framework for the imposition of penalties.  During questioning by the ALJ at the hearing, RMNG argued that the $250,000 penalty amount used in PSCo’s QSPs is too high for RMNG and offered that a $25,000 penalty amount was in the realm of reasonableness.  Nevertheless, Mr. Stoffel did not specify whether the $25,000 penalty level is appropriate for RMNG and BH Colorado Gas, or only the latter.  And, RMNG continued to maintain that a penalty provision is inappropriate in this proceeding.
  

In addition, the penalty provisions included in PSCo’s and Aquila’s QSPs are very complex.
  It is likely that their complexity was driven, at least in part, by concerns over incentivizing the “correct” behavior, and not behavior that would lead to unintended results.
  Given the complexity of incentives, the less-than-perfect record in this proceeding on that issue, and the risk of financial harm and incentivizing unintended behavior by imposing a penalty 

50. framework without a full record, the ALJ will not decide the amount of the penalties or the framework governing their imposition.
  Instead, the ALJ will order the parties to confer and submit an Application seeking the Commission’s approval of both the penalties and the framework that will govern their imposition.  

D. QSP

51. The QSP proposed by RMNG includes two safety metrics.  Staff proposes additional safety metrics, as well as other metrics characterized as reliability and adequacy of service metrics.  The metrics proposed by RMNG and Staff are described below.   

1. RMNG’s Proposed Metrics

e. Safety Metrics

52. RMNG proposes two safety metrics: damage prevention and emergency response time.  The damage prevention metric proposed by RMNG counts the number of times a pipe is hit during locates.  The goal proposed by RMNG is one pipe hit per 1,000 locates.
 The emergency response time metric measures the amount of time it takes RMNG service personnel to respond to customer-initiated field emergencies, including customer-initiated odor reports.  The goal proposed by RMNG is to respond to 95 percent of customer-initiated field emergencies within 60 minutes.

53. Staff opposes RMNG’s proposed safety metrics “because the historical transmission data provided allows no room for future incremental improvement (i.e. the data showed RMNG had no known miss locates or gas odor calls).”
  However, Staff does not propose any alterations to RMNG’s proposed safety metrics.  As justification, Staff states that it 

is trying to be respectful of the fundamentals of the QSP process, which allows that all parties are expected to agree on an acceptable performance outcome.  If the Commission desires, Staff can provide recommendations on appropriate values and bandwidths for each of the Commission approved performance metrics.  However, Staff is hopeful that the Commission will provide further clarification and specific direction as part of this Proceeding as to its expectations for a QSP.  This would allow the parties to continue discussions with a mutual understanding, rather than a fundamental disagreement, about what they are trying to accomplish.

Staff thus requests that the Commission deny RMNG’s Application and order the parties to negotiate a QSP and present it in a new application filed within three months of a final Commission decision in this proceeding.
  
f. Analysis

54. The ALJ concludes that RMNG’s proposed metrics are effectively unrebutted and reasonable.  If Staff wanted to propose alternative metrics or provide a more robust record supporting its argument that RMNG’s proposed metrics are inadequate, it should have done so in this proceeding.  Over three years have transpired since Decision No. R16-0058 required the parties to confer and file an application for the approval of a QSP.  Requesting the Commission to deny the Application in this proceeding and engage in further negotiations is unreasonable under the circumstances.  Accordingly, the ALJ finds and concludes that the metrics proposed by RMNG are reasonable and shall be adopted.  

2. Staff’s Proposed Metrics

g. Safety Metrics

55. Staff proposes that RMNG develop and implement four additional safety metrics: (a) a damage prevention “program for Spanish speaking non-excavators operating heavy equipment in rural environments;”
 (b) “a damage prevention program specifically designed to reach telecom company subcontractors tasked with the installation (boring) for new 5G equipment;”
 and (c) a training program for rural volunteers and municipal first responders to help “rural emergency personnel decide when it is appropriate to direct the public to shelter in place during gas incidents, and when it is appropriate to evacuate the public if there is a risk.”
  Finally, Staff proposes that RMNG install excess flow valves (EFVs) on every farm tap on RMNG’s high pressure pipes that “would ensure that when an abnormally large flow of gas occurred on a rural service lateral, the lateral would be automatically isolated in a timely manner.”
 

56. RMNG responds that the damage prevention and training programs are not appropriately included in a QSP because they are activities that are either done or not, not performance metrics that can be measured.  In addition, RMNG states that it has hired a Damage Prevention Coordinator “whose focus includes working with contractors” to mitigate the risk of damage to RMNG’s assets, including to its pipes from excavations.
  RMNG also states that its “personnel are trained to coordinate with first responders when evacuation and shelter-in-place decisions are made,” and “has trainings in pace for first responders and municipal workers.”
  Finally, RMNG states that EFVs “are generally installed by distribution utilities (such as BH Colorado Gas) on the service lines between the main and customer structure,”
 not by transmission utilities like RMNG, and the farms referenced in Staff’s proposals are distribution customers of BH Colorado Gas, not transmission customers of RMNG.  These facts underscore that the responsibility for installing EFVs (if they are indeed required) should not be imposed on RMNG through a QSP.
  

h. Reliability Metrics

57. Staff argues that RMNG should implement two reliability metrics: (a) a metric designed to decrease the amount of free liquids entrained in RMNG’s transmission lines by measuring the amount of liquids removed annually from the system through slug catchers and coalescing filters via existing contracts for pumping or disposing of the waste liquids;
 and (b) a metric designed to decrease the amount of lost methane at the Wolf Creek Storage Facility.
  Staff does not present numerical standards for either of these metrics, but instead presents them at the conceptual level.  

RMNG responds that it has taken measures to reduce liquids in its system, which is part of its normal operating procedures.  RMNG also states that, contrary to Staff’s suggestion, a significant amount of gas has not been lost from the Wolf Creek Storage Facility.  Thus, RMNG effectively states that Staff’s reliability metrics address problems that do not, in fact, 

58. exist.  RMNG also states that both areas identified by Staff – pipeline gas quality and gas storage losses – are effectively regulated by federal regulations and tariffs.  QSP metrics addressing them would thus be unnecessarily duplicative.

i. Adequacy of Service Metrics

59. Finally, Staff argues for a metric that would result in a reduction of any delay between nomination call and physical delivery.  As justification, Staff points to an event involving PSCo that led to electrical service interruptions on the Western Slope.  Staff states that a several hour delay between PSCo’s nomination call for gas and physical delivery by RMNG contributed to the electrical service interruptions.
 

60. RMNG states that the gas nomination process had nothing to do with PSCo’s electrical service interruptions cited by Staff.  RMNG also states that it bears no responsibility for those interruptions.  For this reason, and because there is no other basis for creating a metric addressing the nomination call process, RMNG states that Staff’s request should be denied.

j. Analysis 

The ALJ concludes that the metrics proposed by Staff shall not be adopted.  Staff has provided insufficient justification for including in the QSP the safety, reliability, and adequacy of service metrics it proposes.  Conversely, RMNG is correct that: (a) the damage prevention programs are not metrics that can be measured; and (b) there is insufficient evidence establishing that: (i) the EFVs identified by Staff are necessary and that RMNG bears responsibility for their installation; (ii) there are excessive liquids in RMNG’s transmission lines; 

61. (iii) an inordinate amount of gas has been lost from the Wolf Creek Storage Facility; and (iv) the nomination call process contributed to the electrical disruptions on the Western Slope experienced by PSCo’s ratepayers.  As a result, RMNG’s arguments against inclusion in the QSP of Staff’s proposed metrics are effectively unrebutted.  Finally, consistent with its request for the Application to be denied and the parties ordered to negotiate a QSP, Staff has not provided detail regarding the metrics it proposes.  Staff’s requests for metrics are thus largely unsupported.  Accordingly, the ALJ will deny Staff’s request to include in the QSP the additional safety, reliability, and adequacy of service metrics it proposes.  

E. Duration of the QSP 

62. Decision No. R16-0058 required that the QSP be in place and “evaluated on an annual basis for no less than five years.”
  As explained below, RMNG will have 30 days following the Commission’s final decision in this proceeding to file, on not less than one-day notice to the Commission, tariff pages implementing the QSP approved here.  Once it is implemented, RMNG will evaluate its performance with respect to the metrics in the QSP on an annual basis for no less than five years. 

F. Variance from Decision No. R16-0058’s Six-Month Requirement

63. As noted above, Decision No. R16-0058 required RMNG to implement a Commission-approved QSP within six months of the closing of the acquisition of the SourceGas Companies by BHUH.  Obviously, we are well past the six-month deadline.  For this reason, RMNG requests a variance of the deadline imposed by Decision No. R16-0058.  The request shall be granted.   

III. ORDER

A. The Commission Orders That:

1. Consistent with the discussion above, the Verified Application for a Commission Decision Approving a Quality of Service Plan (QSP) filed by Rocky Mountain Natural Gas, LLC (RMNG) on November 21, 2018 (Application) is granted-in-part and denied-in-part. 
2. RMNG shall file, on not less than one-day’s notice to the Commission, tariff pages implementing the QSP approved above. 
3. Consistent with the discussion above, RMNG shall confer with Staff of the Commission and file an Application seeking approval of the penalty provisions of the QSP discussed above within six weeks after the Commission’s final decision in this proceeding.  
4. RMNG’s request for a variance from the requirement in Decision No. R16-0058 to implement a Commission-approved QSP within six months of the closing of the acquisition addressed in that proceeding, is granted. 
5. Proceeding No. 18A-0823G is closed.  
6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion within 20 days after service, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed. 

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded. 
	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CONOR F. FARLEY
________________________________
                     Administrative Law Judge




� Hearing Exhibit 16 at 2 (¶ 1), 12 (¶ 37).  Black Hills/Colorado Gas Utility LP subsequently became Black Hills/Colorado Gas Utility, Inc. (BH Gas Utility).  


� Hearing Exhibit 5, Attach. FCS-4 at 8 (¶ 12.F).  


� Hearing Exhibit 16 at 34-35 (¶ 106).


� Id. at 35 (¶ 107).


� Id. (¶¶ 108-109).  


� Id. at 35 (¶ 109), 39 (Ordering ¶ 8).


� See RMNG’s Statement of Position (SOP) at 3.  


� Decision No. C19-0018-I at 4 (¶ 13) (Footnote 4 omitted).


�  Motion at 2 (¶ 3).  


� § 24-4-105(7), C.R.S.  


� Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.   


� See, e.g., City of Boulder v. PUC, 996 P.2d 1270, 1278 (Colo. 2000) (quoting CF&I Steel, L.P. v. PUC, 949 P.2d 577, 585 (Colo. 1997)).  


� Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  


� See Hearing Exhibit 10, Attach. GLC-3.


� Hearing Exhibit 10, Attach. GLC-2.


� Hearing Exhibit 10 at 18:3-20.  See Transcript at 132:13-134:15.  


� Hearing Exhibit 10, Attach. GLC-4 at 1.


� Hearing Exhibit 10 at 21:1-31.  


� Hearing Exhibit 10, Attach. GLC-4 at 1-2.


� Hearing Transcript at 129:25-130:20.  


� RMNG’s SOP at 3-7.  As noted above, the ALJ gave RMNG the opportunity to file a dispositive motion arguing that Decision No. R16-0058 did not require RMNG to file a QSP, which, if successful, would have saved the parties and the Commission significant resources.  Indeed, the ALJ and the parties discussed the issue at length at the prehearing conference conducted on January 25, 2019 and the prehearing schedule adopted by the ALJ in Decision No. R19-0118-I included a deadline for filing such a motion.  RMNG chose not to file such a motion, which made it surprising when RMNG presented the argument in its SOP filed after the hearing in this proceeding. 


� Hearing Exhibit at 35 (¶ 107). 


� Application at 4-5.  


� See Black Hills’ SOP at 3; Hearing Transcript at 33:10-20.  


� Hearing Exhibit 16 at 35 (¶ 108) (emphasis added).  


� Hearing Exhibit 5 at 5:23-6:13.  


� Id.  


� Hearing Exhibit 5:16-21.  


� Decision No. R15-1247 was issued in Proceeding No. 15A-0662EG on November 23, 2015; Decision No. C18-0736-I was issued in Proceeding No. 17AL-0363G on August 29, 2018; and Decision No. R18-0972 was issued in Proceeding No. 18AL-0305G on November 1, 2018.


� Hearing Exhibit 12 at 15:6-13, n. 9.  


� Hearing Exhibit 5, Attach. FCS-4 at 8 (¶ 12.F).  


� Hearing Exhibit 16 at 24-25 (¶¶ 76-77).  


� Hearing Exhibit 16 at 35 (¶ 107) (emphasis added).  


� Hearing Exhibit 5, Attach. FCS-4 at 8 (¶ 12.F) (emphasis added).  


� Hearing Exhibit 16 at 34-35 (¶¶ 105-106) (emphasis added).


� Id.  


� Hearing Transcript at 45:13-46:7; RMNG’s SOP at 23-24.  


� Hearing Transcript at 17:3-18:2; 48:1-9.  


� Staff’s SOP at 9.  


� Id. at 8.  


� Hearing Exhibit 12 at 5:12-14.  But see id. at 48:7-9 (“Staff advocates for $250,000 per year for each performance metric for both penalties and incentives.”).  


� Staff’s SOP at 9.  


� Hearing Exhibit 16 at 34-35 (¶ 106) (emphases added).


� RMNG’s SOP at 17 (“When interpreting a Commission decision, the context . . . often is important to understand.”).  


� See Decision No. R13-0734 issued in Proceeding No. 12A-778EG on June 18, 2013.  


� See Decision No. R05-0313 issued in Proceeding No. 04A-046E on March 17, 2005; September 30, 2013 Annual Report and Cover Letter filed in Proceeding No. 04A-046E.   


� Id. at 12 (¶ 33).  


� Hearing Transcript at 49:17-51:14.  


� See Decision No. R13-0734 at 5-7 (¶¶ 20-24), 8 (¶ 27), 11 (¶ 37); Decision No. R05-0313 at 11-2 �(¶¶ 32-33).    


� See Hearing Transcript at 45:13-46:20.  


� See id. at 42:25-52:4.  


� Hearing Exhibit 3 at 8:16-18.  


� Id. at 8:19-22.  


� Hearing Exhibit 12 at 27:8-12.  


� Id. at 48:13-49:2.  


� Staff’s SOP at 6, 11-12.  


� Hearing Exhibit 12 at 41:4-6.  


� Id. at 41:6-9.


� Id. at 42:1-4. 


� Id. at  38:17-39:7, 45:4-16.  


� Hearing Exhibit 7 at 6:11-17.  


� Id. at 7:12-18.  


� Id. at 9:21-10:1.


� Id. at 9:18-10:2.  See also RMNG’s SOP at 11.  


� Hearing Exhibit 12 at 44:12-45:2.


� Id. at 45:18-46:8.  


� Hearing Exhibit 7 at 11:2-14:2.  


� Hearing Exhibit 12 at 46:10-48:5.  


� Exhibit 5 at 18:17-21:6; RMNG’s SOP at 12-13.


� Hearing Exhibit 16 at 35 (¶ 107).





2

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












