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I. STATEMENT  

1. On November 15, 2018, the City of Durango (City or Durango) filed an Application requesting authority to widen the existing at-grade crossing of the Durango and Silverton Narrow Gauge Railroad at East 36th Street to include a multi-use trail, in the City of Durango, State of Colorado. This filing commenced this proceeding.    

2. On November 19, 2018, the Commission gave notice of the Application; established an intervention period, and established a procedural schedule.  

3. During the Public Utility Commission’s (Commission or PUC) weekly meeting held January 3, 2019, the matter was referred to an administrative law judge (ALJ) for disposition.
4. On December 19, 2018, Isabelle Schueller filed a Petition for Leave to Intervene.  Ms. Schueller states that she is a property owner directly affected by the proposed modifications set forth in the City’s Application concerning the crossing at 36th Street and Silverton Street.  Ms. Schueller opposes the granting of the City’s Application and requests permission to intervene in this proceeding.  Ms. Schueller does not appear to be represented by legal counsel in this matter.    
5. On January 15, 2019, by Decision No. R19-0045-I, the intervention of Ms. Schueller (Intervenor) was granted and a prehearing conference was scheduled for January 31, 2019.

6. On January 25, 2019, Durango and Silverton Narrow Gauge Railroad, Inc. (Railroad) filed its Notice of Late Intervention and Notice of Intervention as of Right.   

7. At the prehearing conference, the intervention of the Railroad was granted and a procedural schedule was adopted by the parties.
8. On February 4, 2019, by Decision No. R19-0138-I, the procedural schedule was adopted and a public hearing was set for May 1, 2019, and an evidentiary hearing set for May 2 and 3, 2019.  

9. On May 2, 2019, the evidentiary hearing was held in Durango, Colorado.  Exhibits 1 through 27, 31 through 38, and 41 through 56 were offered and admitted.  
Ms. Cathy Metz, Mr. John Harper, Mr. Jeffrey Johnson, Ms. Tessa Rinehart, Mr. Scott McLane, Mr. Scott Chisom, Mr. Scott Belonger, Mr. Greg Boyson, and Mr. Levi Lloyd testified for the City in support of the application. Mr. Timothy Wolf, Mr. Frank Gibbons, Mr. Jeff Kane, and Ms. Isabelle Schueller testified for the Intervenor in opposition to the application.

10. At the end of the hearing, the undersigned ALJ took the matter under advisement.

11.  On May 9, 2019, the parties each filed their Post Hearing Statements of Position.

12. In reaching this Recommended Decision the ALJ has considered all arguments presented by the parties, including those arguments not specifically addressed in this Decision.  Likewise, the ALJ has considered all evidence presented at the hearing, even if the evidence is not specifically addressed in this Decision.
13. Pursuant to § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record of the hearing and a written recommended decision in this matter.

II. FINDINGS OF FACT
14. Cathy Metz is the Parks and Recreation Director for the City of Durango.  Ms. Metz has been in this position for over 22 years. Hearing Transcript p. 6, l. 3-6
15. Mr. John Harper is the General Manager (GM) of American Heritage Railroad, the parent company of the Railroad, for the past two years. Hearing Transcript p. 16, l.12-23.
16. Mr. Jeffery Johnson is the GM of the Railroad. Mr. Johnson has held that position since the start of 2019. Hearing Transcript p. 30, l.18-14.
17. Ms. Tessa Rinehart is a crime analyst for the Durango Police Department. Hearing Transcript p. 50, l.2-3.
18. Mr. Scott McLane is the Assistant Director of Parks for the City. Mr. McLane has held this job for 13 years. Hearing Transcript p. 57, l12-19.
19. Mr. Scott Chisom has worked for the City as a landscape architect for the last three years. Hearing Transcript P. 79, l1-8.
20. Mr. Scott Belonger is a professional civil engineer employed as a senior project manager for Laurice and Associates specializing in bike and pedestrian crossings. Hearing Transcript pp. 124-125, l.11-2.
21. Mr. Greg Boyson has been employed by the City as an engineer for the last 25 years.  Hearing Transcript p. 173, ll8-15.
22. Mr. Levi Lloyd is the Director of operations for the City.  He has held that position since 2014.  Hearing Transcript p. 182, l.8-7. 

23. Mr. Timothy Wolf is a property owner near the 36th Street crossing.  Mr. Wolf owns three properties in the area.  Hearing Transcript p. 196, ll8-1, and exhibit 1
24. Mr. Frank Gibbons is a professional surveyor. Hearing Transcript, p. 218, 
l. 19-21.

25. Mr. Jeff Kane is as a resident in the neighborhood of the 36th Street crossing.  Hearing Transcript, p. 226, l. 20-25.
26. The City started work on the construction of the Animas River Trail in 1970.  Seven miles have currently been constructed. Id. at l. 14-16
27. The section that concerns the 36th Street crossing, the crossing at issue, has been in development for the last ten years. Hearing Transcript p. 7, l.1-2. 

28. The 36th Street crossing is an at-grade crossing. 

29. The City paid $900,000 to the Railroad for the right to use a non-exclusive easement for the extension of the trail. Id. at l. 9-11.
30. The City submitted an application to the PUC for an additional crossing along the trail that is very similar to the crossing at issue. That application was granted without a hearing. Hearing Transcript p. 8, l5-12.
31. The City held a total of 17 public meetings between 2008 and 2012 concerning the proposed changes at the crossing in question.  Hearing Transcript p. 9, l.22-24.
32. A lawsuit was brought by Timothy Wolf against the Railroad contesting the Railroad’s ability to allow the City to extend the Animas River Trail on its right-of-way through Mr. Wolf’s property. Both the District Court and the Colorado Court of Appeals found in favor of the Railroad. Exhibit 19. 

33. There have been no recorded accidents at the 36th Street crossing since July of 2008.
 Hearing Transcript p. 51, l.1-5.
34. The proposed changes to the 36th Street crossing will be the addition of a pedestrian/bike crossing.  

35. The crossing currently has two cross bucks with two yield signs at the crossing for vehicle traffic.  The proposed changes include adding an additional two cross bucks with two yield signs (totaling four cross bucks with four yield signs), “Look” signs, as well as two railroad pavement markings painted on the trail and railroad crossing advance warning signs posted along the trail ahead of the crossing.  The trail will cross from the east side of the railroad tracks to the west side of the railroad tracks.   Exhibit 18. 

36. There is a mobile home park past the 36th Street crossing on the east side of the railroad tracks. Hearing Transcript p. 90, l.l8-16.
37. The design for the proposed 36th Street crossing satisfies the rule and regulation requirements of the Commission.  Hearing Transcript p.140-141, l19-1.
III. APPLICABLE LAW
38. Pursuant to § 40-4-106(1), C.R.S., the Commission is empowered to require public utilities to maintain and operate their facilities in such a manner as to promote and safeguard the health and safety of their employees, passengers, customers, and the public.  More specifically, the Commission is charged with determining, ordering, and prescribing the just and reasonable manner in which the tracks or other facilities or any railway corporation may be constructed across any public highway.  § 40-4-106(2)(a), C.R.S.  Such determination includes consideration of the particular point of crossing, the terms and conditions of installation and construction of the crossing, as well as the warning, signaling, or other safety appliances to be required in order to prevent accidents.  Id.
39. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."  § 24-4-105(7), C.R.S.  As provided in Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1500 of the Rules of Practice and Procedure, “[t]he proponent of the order is that party commencing a proceeding.”  

40. The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Dept. of Revenue, 717 P.2d 507 (Colo. App. 1985).  While the quantum of evidence that constitutes a preponderance cannot be reduced to a simple formula, a party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.

41. As the proponent of a Commission order approving the project, the City has the burden of establishing that the configuration and the improvements to the subject crossing will, indeed, promote and safeguard public safety.  Rules of Practice and Procedure, 4 CCR 
723-1-1500.

IV. DISCUSSION 
A. Positions of the Parties

1. Argument of the City

42. The City argues that through Mr. Belonger, the proposed crossing was shown to be safe and efficient improvement.  In addition, Mr. Belonger dispelled any claims that the City does not have a right-of-way at the proposed location of the crossing.

43. Mr. Belonger further testified that sight distances will be improved by the changes at the crossing and that it meets all design standards required by the Commission.   

44. The City argues that the Intervenor failed to provide any evidence, other than anecdotal, that the proposed crossing would be unsafe.    

45. The City urges granting the Application because the City has met its burden and shown that the proposed changes at the crossing meet the necessary standards.

a.
Argument of the Railroad
46. The Railroad supports the granting of the Application and argues that opposition to the proposed crossing is based on privacy concerns and not any safety concerns.

b.
Argument of the Intervenor




47. The Intervenor argues that the City failed to meet its burden concerning safety because the proposed crossing modification fails to provide a clear sight distance.  

(1)
Safety Requirements

48. The City has proposed the appropriate at-grade signage, advance warning signage, and pavement markings for the proposed trail.  These signs and pavement markings will provide the necessary information to pedestrians and bicyclists that use the trail that they are approaching an at-grade crossing and that they should take appropriate actions to look both ways along the tracks for an approaching train before crossing.  

49. The Intervenor discussed a sight distance issue at the northwest corner of the crossing for drivers in vehicles using the crossing and argued that the fencing and trees in the right-of-way should be removed.  Intervenor provided a video showing the sight distance issue as Hearing Exhibit 54.
50. A review of the testimony and exhibits in this proceeding shows that the sight distance issues discussed by the Intervenor should not be an issue for users of the new pathway as they will either be facing towards an approaching train as they approach the crossing, or they will be walking/cycling alongside the approaching train as they approach the crossing, and should be able to easily see and hear the train approaching the crossing.

51. For vehicle drivers approaching the crossing – specifically drivers approaching the crossing driving east that will have to look north, there is the potential for impairment of those drivers to see a southbound train approaching the crossing as can be seen in Exhibit 15.

52. Mr. Harper, the GM of American Heritage Railroad, testified that the fence had already been lowered and trees had already been trimmed.  Mr. Harper offered that if the fence line needed to be cut down further back and the trees trimmed more to help with the sight distance issues, they could go that route if they have to do so.  Hearing Transcript p. 286 
l. 20-24.  

53. Sight distance at the crossing needs to be improved for vehicles on the northwest corner of the crossing.  The City and the Railroad are to work with the property owner on the northwest corner of the 36th Street crossing to make the necessary changes to the fencing, shrubs, and trees to either shorten or remove, as necessary, to provide adequate sight distance for eastbound drivers looking north at the 36th Street crossing. 

(2)
Concerns of Intervenors

54. The history of this crossing and the trail is long and filled with previous litigation. While much of the litigation concerned parts of the trail not contained at the crossing at issue, it is clear that the City has the right to construct the trail on the land in question.  See Exhibit 19. 

55. In addition, the trail and by extension the proposed changes at the crossing, will benefit the entire Durango community.  Even the Intervenor’s witnesses testified that the proposed bike path would be a positive addition to the community. 
 

56. Numerous public hearings and meetings have occurred in the many years that this project has been in development.  The concerns of the Intervenor have been expressed many times to the City.

57. The testimony of the City’s witnesses was credible as to the reasons for the configuration of the crossing.  Those reasons included the need to move lift stations, pump stations, power lines and underground high-voltage utilities and the requirement to displace mobile home residents. Hearing Transcript p. 278, l. 3-10. 

58. Much of the opposition is claimed to come from a perceived danger that the proposed changes at the crossing will create. Yet at the same time, those in opposition to the proposed changes went to great lengths to suggest that the current crossing is very dangerous.
  There is, however, no evidence of any accidents at the crossing.  Without question, the removal of trees will improve sightlines.  This can only improve the safety at the crossing.
  

59. The only real argument that makes sense was expressed by the Intervenor at the end of  her case and the rebuttal case:

A.L.J. GARVEY: 
Let me ask you this one question. If there is a trail there, can it be fixed?

MS. SCHUELLER:  So you're asking if --
A.L.J. GARVEY: 
However you configure that trail, is it going to be a problem?
MS. SCHUELLER: 
On the west or the east side, it's going to be a problem with both.

Hearing Transcript p. 276, l.9-15 

MS SCHUELLER
I'm personally plagued with the increased trespassing I'm going to get from your trail and destruction of the river corridor through the pristine section that we kept --well, a contiguous section of corridor which is going to get ruined from trespassers coming through and your lack of putting up a fence for me as a responsibility for introducing all these additional 800-some people a day in through our area so

Hearing Transcript pp. 285-286, l. 24-8.
60. The opposition to the proposed crossing is in fact opposition to the trail going through the neighborhood and potentially people coming into the neighborhood. While the undersigned ALJ is sensitive to the concerns of the Intervenor and her neighbors, those concerns do not go to the issue of safety at the crossing and, by itself, is not justification to deny the application.

V. CONCLUSION


61. The City has met its burden to show that the proposed changes to the crossing are safe.

62. The undersigned ALJ finds the proposed changes to the crossing at 36th Street are safe and the manner of the changes is just and reasonable.

63. The Application shall be granted with conditions.
VI. ORDER  
A. The Commission Orders That:  
1. The Application filed by the City of Durango on November 15, 2018, is granted with the conditions related to sight distance improvement for the northwest corner of the crossing as discussed above.

2. The City of Durango is required to inform the Commission in writing that the crossing changes are complete and operational within ten days after completion.  The Commission will expect this letter by November 30, 2019.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule. 

3. The City of Durango will work with the Durango and Silverton Narrow Gauge Railroad to update the U.S. DOT National Inventory Form for the 36th Street Crossing and will be required to file a copy of the updated form in this Proceeding upon completion of the project by November 30, 2019.

4. The Commission retains jurisdiction to enter further decisions as necessary.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

 
a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

 
b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded. 

	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� The time frame looked at was 11 years. There is no evidence that an accident occurred at the crossing before July of 2008.


� Mr. Wolf “But I thought about it; I thought maybe that makes sense. That it would be good for the community and I agreed with the city to allow a trail through my property.” Hearing Transcript p. 214,l. 18-21.  Mr. Kane “Building a bike path here is going to be a great amenity to all of us and definitely make a great place to walk their dogs and go on bike rides with their kids , to bike themselves..” Hearing Transcript p. 229, l. 19-22.


� Mr. Wolf “I think the trail intersection right now, no doubt, it’s hazardous the way it is” Hearing Transcript P. 204, l. 13-14; Mr. Kane “I often worry, especially driving, whether I will hear a train or know when it’s coming. And then I have close calls with vehicles too.” Hearing Transcript p. 228, l.7-9.  


�  It should be remembered that the burden on the City is not to show the proposed changes would make the crossing safer, only that the crossing is safe with the changes. 


� At this point counsel for the City objected and the ALJ  cutoff Ms. Schueller 
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