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I. STATEMENT

1. This Interim Decision grants the Motion for Leave to File a Reply Brief in Support of its Motion to Compel Production (Motion for Leave to Reply), filed by Tri-State Generation and Transmission Association, Inc. (Tri-State) on May 15, 2019.  
A. Procedural History.

2. On December 6, 2018, Delta-Montrose Electric Association (DMEA) filed a formal complaint against Tri-State, commencing this proceeding.

3. The procedural history of the above-captioned proceeding is set forth in Decisions previously issued by the Commission in this Proceeding, and is repeated here only as necessary to put this Interim Decision into context.  
4. On December 10, 2018, DMEA filed a Motion Requesting the Commission Establish a Procedural Schedule and Request for Commission Hearing En Banc.  In Decision No. C18-1177-I, ¶ 2 at p. 2 (mailed on December 28, 2018), the Commission summarized the Complaint:  “Generally, the Formal Complaint alleges that Tri-State’s exit charge for DMEA to withdraw from Tri-State in order to pursue cleaner power supply alternatives is unjust, unreasonable, and discriminatory.”  By Decision No. C18-1177-I, the Commission granted the request for an en banc hearing, but denied DMEA’s procedural schedule and ordered the parties to file a joint proposed procedural schedule.  
5. On February 11, 2019, DMEA, Tri-State, and the Colorado Energy Office filed a Joint Request to Adopt Consensus Procedural Schedule.  
6. By Decision No. C19-0178-I (mailed on February 19, 2019), the Commission adopted a procedural schedule and scheduled the evidentiary hearing for June 17 through 21, 2019.  DMEA filed its Direct Testimony and Attachments on March 15, 2019.  Tri-State filed its Answer Testimony and Attachments on April 29, 2019.  DMEA’s Rebuttal and Cross-answer Testimony would be due on May 29, 2019.  
7. On May 14, 2019, DMEA filed a Motion for a 30-day Extension of Time to File Its Rebuttal Testimony, for a Corresponding Continuance of the Evidentiary Hearing, and for Shortened Response Time (Motion for Extension).  On May 17, 2019, Tri-State filed its Response to DMEA’s Motion for Extension, objecting to the 30-day extension of time to file rebuttal and to rescheduling the hearing.  The Motion for Extension was on the Agenda for discussion at the Commission’s May 22, 2019 Weekly Meeting.
  
8. Tri-State served its First Set of Written Discovery Requests (Discovery Requests) on DMEA on April 10, 2019, consisting of 24 Requests for Productions of Documents and 4 Interrogatories, for a total of 28 Discovery Requests.  On April 22, 2019, DMEA served objections and responses to Tri-State’s discovery requests.  

9. On May 3, 2019, Tri-State filed a Motion to Compel Production and Request for Shortened Response Time (Motion to Compel), seeking to compel DMEA to respond, or to respond more fully, to ten discovery requests propounded by Tri-State.  In the Motion to Compel, Tri-State claims that DMEA objected to, and declined to provide the bulk of the information requested, including withholding some documents and redacting others.  Tri-State seeks a Commission Decision compelling DMEA to respond to the ten disputed discovery requests.  

10. In Decision No. C19-0408-I (mailed on May 8, 2019), the Commission granted Tri-State’s request to shorten response time to the Motion to Compel and required DMEA to file its response by the close of business on May 10, 2019.  

11. Decision No. C19-0408-I also referred this matter to an Administrative Law Judge (ALJ) for disposition of the Motion to Compel as soon as feasible.  The undersigned ALJ was subsequently assigned to resolve this discovery dispute.  

12. On May 10, 2019, DMEA filed its Response to Respondent’s Motion to Compel (DMEA Response), urging the Commission to deny Tri-State’s Motion to Compel.  

13. On May 15, 2019, Tri-State filed the Motion for Leave to Reply addressed in this Decision.  

14. On May 15, 2019, the ALJ issued Decision No. R19-0420-I (mailed on May 15, 2019), which shortened response time to the Motion for Leave to Reply to no later than 12 Noon on Monday, May 20, 2019.  DMEA failed to file any Response to the Motion for Leave to Reply.  
II. FINDINGS AND CONCLUSIONS

15. Rule 1400(e) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, requires that a motion for leave to file a reply to a response to a motion must demonstrate:

(I)
a material misrepresentation of a fact;

(II)
accident or surprise, which ordinary prudence could not have guarded against;

(III)
newly discovered facts or issues, material for the moving party which that party could not, with reasonable diligence, have discovered at the time the motion was filed; or 

(IV)
an incorrect statement or error of law.  
16. In its Motion for Leave to Reply, Tri-State argues that it should be granted leave to reply, because DMEA’s Response:  (1) contains newly discovered facts, which could not have been known at the time the Motion to Compel was filed, that contradict DMEA’s argument that Tri-State’s discovery is disproportionate in this case; and (2) contains an incorrect statement or error of law by misstating the applicable legal standard.
  

17. Rule 1400(d) of the Rules of Practice and Procedure, 4 CCR 723-1, provides that:  “The Commission may deem a failure to file a response as a confession to the motion.”  DMEA’s failure to file any response to the Motion for Leave to Reply will be deemed as a confession to the motion and the relief requested by Tri-State.  The Motion for Leave to Reply will be granted.  

18. The ALJ also finds that Tri-State has satisfied its burden of proof to demonstrate sufficient grounds under Rule 1400(e) to file a reply brief.  First, in its Response to the Motion to Compel, DMEA argues that to require its counsel to conduct a search of a substantial quantity of electronically stored documents and emails in its possession, to determine which are responsive to Tri-State’s requests for production, would be burdensome, disproportionate to the needs of the case, and a “pointless undertaking.”
  In its Motion for Leave to Reply, Tri-State argues that newly discovered facts contradict DMEA’s arguments here.
  

19. In its Motion for Leave to Reply Tri-State asserts that “DMEA produced only 447 total documents, including a mere 12 emails.”
  Tri-State asserts that the newly discovered facts, which did not exist when Tri-State filed its Motion to Compel, are that DMEA served on Tri-State a total of 62 discovery requests – more than twice as many as Tri-State served on DMEA.  Additionally, Tri-State served its responses to DMEA’s first set of written discovery on May 13, 2019, and produced more than 2,300 documents including more than 725 emails.
  

20. The incorrect statement or error of law by DMEA, according to Tri-State, is the claim that “Rule 26(a) does not require” DMEA to review its electronically stored documents and emails.
  DMEA cites three federal cases from other jurisdictions to support its argument 
that the search of relevant emails to respond to Tri-State’s discovery is burdensome and disproportionate to the case.
  Tri-State argues that these three federal cases are distinguishable.
  Finally, Tri-State argues that the correct statement of the applicable law is that:  “DMEA has an obligation to search its E-Documents reasonably in order to produce responsive documents, and DMEA has the burden of proving with detailed facts that it should be relieved of this obligation.”
  
21. The dispute between the parties here is over whether Tri-State’s requests for production, to which DMEA objected and declined to provide the bulk of the information requested, are disproportionate to the needs of this proceeding.

22. Rule 26(b)(1), Colorado Rules of Civil Procedure (C.R.C.P.), provides that:

… [P]arties may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party and proportional to the needs of the case, considering the importance of the issues at stake in the action, the amount in controversy, the parties' relative access to relevant information, the parties' resources, the importance of the discovery in resolving the issues, and whether the burden or expense of the proposed discovery outweighs its likely benefit.  Information within the scope of discovery need not be admissible in evidence to be discoverable.
  (Emphasis added.) 
23. The ALJ finds that the newly discovered facts cited by Tri-State are helpful in determining whether the elements of Rule 1400(e) have been satisfied.  

The ALJ has reviewed the case law and the Commission decision cited in DMEA’s Response to the Motion to Compel and in Tri-State’s Motion for Leave to Reply.  The ALJ agrees with Tri-State that the three federal cases from other jurisdictions, cited by DMEA to support this claim, are distinguishable and inapposite.  These three cases do not convincingly support DMEA’s argument that the search of relevant emails is burdensome and disproportionate to the case.  In Rutledge, 2017 U.S. Dist. LEXIS 20076, at *3-6, the discovery request was not limited to any particular subject matter, the defendant had already searched for and produced electronically stored emails, and granting the motion to compel would further extend the 

24. discovery deadline, which had already been extended several times.  None of those factors are present in the instant case.  In Moore, 2016 U.S. Dist. LEXIS 20630, at *14-16, the defendant had already searched for and produced electronically stored emails, claiming that it had already reviewed 21,000 emails from 17 custodians; the court found that the request for email searches was overly broad and not proportional to the case.  Here, DMEA has previously produced only 447 documents, including 12 emails.  In Connecticut General Life Ins. Co., 2013 U.S. Dist. LEXIS 16234, at *2 and fn.1, the cost of searching for and producing emails in response to discovery was approximately $120,000, when the claim for damages was $119,515.49.  Here, DMEA has provided no cost estimate to produce the withheld emails or compared such cost to the amount of dollars in controversy.  

25. Tri-State asserts that the proportionality issue should be decided in light of the size and importance of this proceeding and the amount in controversy.  Tri-State asserts that the size and importance are illustrated by the net present value of revenue DMEA’s full performance under its wholesale power contract, that lasts through 2040, would provide to Tri-State and its other members (approximately $557,000,000) and by a possible buy-out charge of between $37,000,000 and $44,000,000.
  

26. The ALJ finds that Gopher Excavation, Inc. v. N. Am. Pipe Corp., 
17-CV-1021- MSK-KHR, 2017 U.S. Dist. LEXIS 217798, at *8--12 (D. Colo. Dec. 15, 2017) is the more persuasive case to follow on this issue.  There, a party in a commercial dispute between two businesses was required to search for and to produce emails because it failed to support its “overly burdensome” objection with sufficient factual detail regarding the search terms it could use, the email accounts it would search, the time required for the searches, and other fact issues.  The Court also held that, in determining what is discoverable, a party should not be limited by its opponent’s theory of the case.
  
27. The ALJ finds that the correct applicable legal standard is stated in Rule 26(b)(1), C.R.C.P.  Determinations of whether discovery is proportional to the needs of the case must consider “the importance of the issues at stake in the action, the amount in controversy, the parties' relative access to relevant information, the parties' resources, the importance of the discovery in resolving the issues, and whether the burden or expense of the proposed discovery outweighs its likely benefit.”  DMEA’s Response to the Motion to Compel does not apply this applicable legal standard or provide information critical for the ALJ to determine whether the disputed discovery requests are disproportionate to the needs of the case.  Therefore, the ALJ finds that DMEA has relied upon an incorrect statement or error of law in opposing the Motion to Compel.  

28. DMEA appears to object to conducting key-word searches of approximately 373,700 documents and manually reviewing arguably “tens of thousands of documents.”
  DMEA concedes, however, that its counsel has already collected and gathered electronic documents, which includes all emails of relevant DMEA employees.
  

29. Applying the legal standard from Rule 26(b)(1), C.R.C.P., the ALJ finds and concludes that for DMEA to respond to the disputed discovery requests for electronically stored documents and emails is proportional to the needs of this case.  DMEA already has access to the relevant emails gathered by its counsel.  It has already expended the resources and efforts of its counsel to collect and gather these emails; all that remains is for counsel to conduct appropriate key word searches to find and produce responsive emails and other electronically stored documents. 

30. Tri-State has satisfied the requirements of Rule 1400(e) of the Rules of Practice and Procedure, 4 CCR 723-1.  The ALJ will, therefore, grant the Motion for Leave to Reply and will consider Tri-State’s Reply Brief in resolving the merits of the Motion to Compel.  
III. ORDER

A. It Is Ordered That:

1. The Motion for Leave to File a Reply Brief in Support of its Motion to Compel Production, filed by Tri-State Generation and Transmission Association, Inc. (Tri-State) on May 15, 2019 is granted, consistent with the foregoing discussion, findings, and conclusions.  

2. The Reply Brief filed by Tri-State on May 15, 2019 will be considered in resolving the merits of the Motion to Compel Production filed on May 3, 2019.
3. This Decision is effective immediately.
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�  At the Commission’s May 22, 2019 Weekly Meeting, the Commission granted DMEA’s Motion for Extension and vacated the hearing previously set for June 17 through 21, 2019.  DMEA’s rebuttal testimony will be due on June 28, 2019.  A written decision on these rulings is pending.  


�   Motion for Leave to Reply at pp. 1 through 4.


�  DMEA Response to Motion to Compel at pp. 7 through 9, 10, 12, and 14.  


�  Tri-State Motion for Leave to Reply at p. 3.


�  Id., at p. 3.


�  Id., at p. 3.  Tri-States also asserts that it will serve responses to DMEA’s second set of written discovery on May 20, 2019.  


�  Id., at p. 4.  The quoted phrase appears on page 8 of DMEA’s Response to the Motion to Compel.  


�  DMEA Response to Motion to Compel at pp. 7 through 9.  


� The three federal cases cited by DMEA to support this claim are:  (1) Rutledge-Plummer v. SCO Family of Servs., 15-CV-2468 (MKB) (SMG), 2017 WL 570765, at *2-3 (E.D.N.Y. Feb. 13, 2017); (2) Connecticut Gen. Life Ins. Co. v. Earl Scheib, Inc., Civil No. 11–CV–0788–GPC (WVG), 2013 WL 485846, at *3–4 (S.D. Cal. Feb. 6, 2013); and (3) Moore v. Lowe’s Home Centers, LLC, Case No. 14-1459 RJB, 2016 WL 687111, at *5 (W.D. Wash. Feb. 19, 2016).  


�  Tri-State Motion for Leave to Reply at p. 4.


�  Rule 1405 of the Rules of Practice and Procedure, on discovery, does not incorporate the limitations and considerations contained in Rule 26(b)(2), C.R.C.P.  See Rule 1405(a)(II), 4 CCR 723-1.  


�  Tri-State Motion for Leave to Reply at p. 3 and Fn. 2.  


� Gopher Excavation, supra, at *8.  See also Decision No. R11-0078-I (mailed on January 24, 2011), at ¶¶ 30-32, in Proceeding No. 10A-554EG (granting motion to compel requiring Public Service Company (PSCo) to search its electronic records to respond to discovery because, inter alia, PSCo failed to meet its burden of proof because PSCo “provided only general – and unverified – information to show that it would be unduly burdensome” for PSCo to produce the responsive documents).


�  Id., at pp. 8 and 9.


�  Id., at p. 8; Exhibit C, Montville Affidavit; and Exhibit D, ESI Collection Tracking Log.  
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