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I. STATEMENT, FINDINGS, AND CONCLUSIONS 

1. On March 21, 2019, Mountain Star Transportation LLC, doing business as Explorer Tours (Mountain Star) filed an Application for Permanent Authority to Operate as a Common Carrier by Motor Vehicle for Hire (Application) with attachments. On March 25, 2019, Mountain Star filed an “Amendment" to the Application (Amended Application) modifying the authority sought here. The Amended Application seeks:  

authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and demand sightseeing service 
originating in Denver and Boulder Counties, to all points in the Counties of Denver, Boulder, Clear Creek, Douglas, El Paso, Grand, Jefferson, and Larimer, State of Colorado, returning to the origination point.
2. On March 25, 2019, the Commission provided public notice under § 40-6-108(2), C.R.S., of the Amended Application, describing the authority sought here as stated above. Notice of Applications at 2. 

3. On April 22, 2019, CKIMY, LLC, doing business as iLIMO (iLIMO) filed an Intervention (iLIMO’s Intervention) with attachments objecting to the Amended Application. 

4. On April 24, 2019, Aspire Tours LLC (Aspire) and Ullr Tours, doing business as Colorado Sightseer (Ullr) filed a joint “Petition for Intervention and Entry of Appearance” (Joint Intervention) with attachments objecting to the Amended Application. 

5. That same day, Mountain Star filed a “Motion for [sic] Straiking the Intervention from CKIMY, LLC DBA iLIMO” (Motion to Strike) seeking to strike iLIMO’s Intervention because iLIMO’s Letters of Authority authorize shuttle and charter service, not sightseeing service. 

6. On May 1, 2019, the Commission deemed the Application complete and referred the matter an Administrative Law Judge (ALJ) by minute entry. 

7. On May 6, 2019, Mountain Star filed its “Exhibit and Witness Summaries and Exhibits List,” and Exhibits. 

8. No party has responded to Mountain Star’s Motion to Strike. 

A. Aspire and Ullr’s Joint Intervention. 
9. Aspire and Ullr’s Joint Intervention assert that each of them have authority to provide transportation services within the scope of the Amended Application and that each has a legally protected right in the subject of the proceeding entitling them to intervene of right under Rule 1401(e) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1. Joint Intervention, ¶¶ 4, 5, and 7. Alternatively, Aspire and Ullr request an order allowing them to permissively intervene. Id. at ¶ 7. The Joint Motion requests a hearing. Id. at ¶ 8. 

10. Aspire’s Letter of Authority (Aspire Authority), filed with the Joint Intervention, allows it to transport passengers in “call-and-demand sightseeing service between all points in the Counties of . . . Boulder . . . Denver, Douglas, and Jefferson, State of Colorado,” and sightseeing service originating in Denver, Boulder, Douglas Counties to all points in Grand and Larimer Counties, returning to the origination point.  Aspire Authority, ¶¶ I and II. It also authorizes shuttle service between Boulder, Denver, Jefferson and Larimer Counties. Id. at ¶ III. Ullr’s Letter of Authority, (filed with the Joint Intervention), allows it to transport passengers “in sightseeing service, between hotels with a minimum of 50 rooms located in Boulder, Denver, Douglas, and Jefferson Counties and all points in Boulder, Denver, Douglas, Jefferson, Clear Creek, El Paso, Grand, and Larimer Counties. Thus, both Aspire and Ullr have authority to operate the same type of transportation service within many of the same service areas proposed by the Amended Application. Given this overlap, the ALJ concludes that Aspire and Ullr have intervened of right under Rule 1401(b) and (e), 4 CCR 723-1. Consequently, their alternative request to permissively intervene is moot.  Aspire and Ullr are parties to this proceeding. 

B. iLIMO’s Intervention and Mountain Star’s Motion to Strike. 
11. iLIMO has two PUC authorities; it asserts that both authorities overlap with the operating rights sought here, and therefore, that it has a legally protected right that may be impacted by this proceeding. iLIMO’s Intervention, ¶¶ 2-3. iLIMO’s Authority No. 55931 allows it to provide “call-and-demand shuttle service: (I) between all points in the City and County of Denver. . . and (II) between all points in the City and County of Denver, on the one hand, and all points in the Counties of El Paso, Jefferson and Larimer, State of Colorado, on the other hand.” iLIMO’s Intervention, p 8. iLimo’s Authority No. 55822 allows it to transport passengers in “call-and-demand shuttle and charter service between all points in the Counties of . . . Denver, Douglas, and Jefferson, State of Colorado on the one hand, and all points in the Counties of Clear Creek . . . Grand . . . State of Colorado, on the other hand.” iLIMO’s Intervention, p 9. It also authorizes shuttle service between Denver and Douglas Counties and Red Rocks Park and Amphitheater.
 Id. 
12. Mountain Star’s Motion to Strike asserts that iLIMO failed to identify parts of its Authorities in conflict with the Application because both of iLIMO’s Authorities are limited to shuttle and charter services, which is different from the type of service it seeks to provide, that is, sightseeing service. Motion to Strike. Mountain Star requests that iLIMO’s Intervention be denied or stricken. Id. iLIMO did not file a response to the Motion to Strike. See Rule 1400 (b) (responding parties have 14 days after service of the motion to file a response), 4 CCR 723-1. 
13. Two classes of parties may intervene in proceedings such as this: parties with a legally protected right that may be impacted by the proceeding (intervention of right), and parties with pecuniary or tangible interests that may be substantially impacted by the proceeding (permissive intervention). Rule 1401(b) and (c), 4 CCR 723-1; see § 40-6-109(1), C.R.S., RAM Broadcasting of Colo. Inc., v. Public Utilities Comm’n, 702 P.2d 746, 749 (Colo. 1985). As Commission Rule 1401(e) implies, a carrier’s letter of authority provides the basis for the legally protected right which an intervener claims may be impacted by the proceeding. Thus, when determining whether an intervention of right is appropriate, it is important to determine whether the intervener’s letter of authority shows that it has the right to operate in a manner that may be impacted by an application’s requested authority. 

14. Here, iLIMO’s Letters of Authority allow it to provide transportation service encompassing all the service territories at issue in the Amended Application. See iLIMO’s Intervention, pp 8-9 and Notice of Application, at 2. This alone does not necessarily establish that the intervention of right is appropriate because the entire Authority should be considered in determining whether an intervener’s right is impacted by an application, including the type of service authorized. Cf. Yellow Cab Coop. Ass’n v. Public Utilities Comm’n, 869 P.2d 545, 549 (Colo. 1994) (finding that two carriers authorized to provide what appear to be substantially similar services in the same area must be viewed as providing different services when their authorities contain different terms or conditions). 
15. The type of transportation services that iLIMO is authorized to provide in the overlapping service territory—call-and-demand shuttle and charter service—is different from the type of transportation service that Mountain Star seeks to provide, sightseeing service. But, those differences render iLIMO’s Authorities broader, not narrower, than the sightseeing authority Mountain Star seeks. As explained below, iLIMO’s authorities to operate shuttle and charter services encompass sightseeing service; thus, the Amended Application overlaps with iLIMO’s Authorities. 
16. Sightseeing service means call-and-demand transportation “originating and terminating at the same point for the sole purpose of viewing or visiting places of natural, historic, or scenic interest.” Rule 6001(ttt), 4 CCR 723-6 of the Commission’s Rules Regulating Transportation by Motor Vehicle. Shuttle service means call-and-demand transportation of passengers charged at a per-person rate without exclusive use of the vehicle. Rule 6001(sss), 4 CCR 723-6. And, charter service means call-and-demand transportation of individuals or groups who share a personal or professional relationship, and does not include transportation of groups or unrelated persons brought together by a carrier. Rule 6001(l), 4 CCR 723-6. Thus, by definition, shuttle and charter services generally allow for call-and-demand transportation of individuals or groups, but does not limit that transportation to originating and terminating at the same point, or for the sole purpose of viewing or visiting a point of interest.
 Rule 6001(l) and (sss), 4 CCR 723-6. Consequently, without a specific restriction in the authority itself, charter and shuttle service allows for, but is not restricted to transportation of passengers originating and terminating at the same point, for the purpose of viewing places of interest (i.e., sightseeing service). Rule 6001(ttt), Rule 6001(l), (sss), and (ttt), 4 CCR 723-6. 

17. Here, iLIMO’s Authorities do not restrict it from providing sightseeing service within the overlapping territories. See iLIMO’s Intervention, pp 8-9. As a result, iLIMO’s Authorities to provide shuttle and charter service encompass sightseeing service. For the reasons discussed above, the ALJ concludes that iLIMO has established it has a legally protected right 
that may be impacted by this proceeding, and that it has intervened of right, per Rule 1401(b) and (e), 4 CCR 723-6. Consequently, the ALJ will deny the Motion to Strike; iLIMO is a party to this proceeding. But, as discussed below, iLIMO’s ability to participate in this proceeding is still at issue based on its failure to obtain counsel to represent it or otherwise establish it may be represented by a non-attorney. 

C. Legal Representation. 
18. According to its Intervention, iLIMO is a limited liability company, (LLC). iLIMO’s Intervention was filed by a non-attorney on behalf of iLIMO. iLIMO’s Intervention, at 4. 

19. Generally, parties appearing before the Commission must be represented by an attorney authorized to practice law in Colorado. Rule 1201(a), 4 CCR 723-1. But, an individual
 may appear without an attorney on behalf of a company
 after showing eligibility to do so under Rule 1201(b)(II) and § 13-1-127(2), C.R.S. To do so, all of the below conditions must be met: 
(1)
The company must not have more than three owners;  

(2)
The amount must not be more than $15,000. 

(3)
The non-attorney individual seeking to represent the company must provide the Commission with satisfactory evidence demonstrating his or her authority to represent the company in the proceeding. 

§ 13-1-127(2), C.R.S.  As to the third requirement, it is presumed that a company’s officers, and persons authorized to manage a limited liability company have authority to represent the company in the proceeding. § 13-1-127(2) and (2.3)(c), C.R.S.  In addition, a written resolution from a company specifically authorizing the individual to represent the company’s interests in the proceeding may also be relied upon as evidence of the individual’s authority to represent the company. § 13-1-127(3)(c), C.R.S.

20. iLIMO is on notice that for it to participate in this proceeding, it must make a filing establishing that it meets the above criteria to be represented by a non-attorney, or it must obtain counsel to represent it. iLIMO is on notice that if it fails to do so by the deadline established by this Decision, (a) its Intervention may be deemed void and of no legal effect; (b) it may not be permitted to participate in a prehearing conference, in an evidentiary hearing, or in an oral argument; and (c) that such failure may result in other consequences adverse to its interests in this proceeding. 
 Rule 1201(b)(II), 4 CCR 723-1. 
21. The ALJ notes that Mountain Star is also an LLC represented by a non-attorney in this matter, and that consistent with Rule 1201(b)(II), its Application established that it may be represented by a non-attorney in this matter. 4 CCR 723-1; Application, at 1-2 and 7-9.  
D. Prehearing Conference.  

22. To facilitate the forward movement of this matter, the ALJ will hold a prehearing conference. Rule 1409(a), 4 CCR 723-1.  
23. At the prehearing conference, a hearing date will be scheduled, deadlines to file and exchange final witness and exhibits lists and exhibits will be set, and the ALJ will determine 
whether iLIMO may be represented by a non-attorney (if it seeks to do so).
 The parties must be prepared to discuss how much time is needed to present their evidence at hearing, a date for a hearing, the referenced deadlines and issues relating to iLIMO’s representation. Any party may raise other issues relevant to this proceeding at the prehearing conference, including any agreements impacting this proceeding.   

24. The ALJ encourages the parties to discuss a procedural and hearing schedule prior to the prehearing conference. The ALJ anticipates holding a hearing on the merits of the Application between July 22 and August 16, 2019 to comply with the statutory deadline for a Commission decision to issue. § 40-6-109.5, C.R.S. To facilitate the parties’ ability to confer on a procedural and hearing schedule, the ALJ is providing the below available dates for the hearing: July 22 to 24; July 29 to 31; August 2; August 5 to 7; August 13 to 14; August 19 to 21. The parties should plan to exchange and file final witness and exhibit lists and exhibits at least two weeks before the hearing date. 

25. Mountain Star is on notice that failure to appear at the prehearing conference may result in dismissal of the Application for failing to pursue or prosecute it. 
26. All parties are on notice that the ALJ will deem any party’s failure to appear at the prehearing conference to be a waiver of that party’s objection to the rulings made during the prehearing conference.  
E. Other Advisements.  

27. All parties must be familiar with and follow the Commission’s Rules of Practice and Procedure, 4 CCR 723 Part 1. The ALJ expects the parties to comply with these Rules, which they may obtain from the Commission in hard copy or on the Commission’s web-site at https://www.colorado.gov/pacific/dora/pucrulespractice. 
28. Mountain Star bears the burden of proof by a preponderance of the evidence to prove that it should be granted the requested authority. § 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 1500, 4 CCR 723-1. The preponderance standard requires that the evidence of the existence of a contested fact outweighs the evidence to the contrary. Mile High Cab, Inc. v. Colorado Public Utilities Commission, 302 P.3d 241, 246 (Colo. 2013). That is, the fact finder must determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).  A party meets this burden of proof when the evidence, on the whole, slightly tips in favor of that party.  
II. ORDER
A. It Is Ordered That:

1. A prehearing conference in this Proceeding is scheduled as follows:
DATE:

June 10, 2019
TIME:

10:00 a.m.

PLACE:
Commission Hearing Room 
 


1560 Broadway, 2nd Floor
 


Denver, Colorado

2. The matters identified in this Decision will be discussed at the prehearing conference. Parties and counsel must be prepared to address those matters and have authority to agree to a procedural schedule, to the resolution of procedural matters, and to dates for the evidentiary hearing.  
3. Ullr Tours, doing business as Colorado Sightseer and Aspire Tours LLC are parties to this proceeding, having intervened of right. 

4. Consistent with the discussion in this Decision, Mountain Star Transportation LLC’s “Motion for [sic] Straiking the Intervention from CKIMY, LLC DBA iLIMO” is denied.  

5. For CKIMY, LLC, doing business as iLIMO (iLIMO) to participate in this matter, it must either obtain legal counsel to represent it in this proceeding, or make a filing establishing that it meets the criteria to be represented by a non-attorney.

6. If iLIMO decides to obtain counsel, its counsel must enter an appearance in this matter no later than 5:00 p.m. on June 5, 2019.  
7. If iLIMO decides to demonstrate that it meets the requirements to be represented by a non-attorney, no later than 5:00 p.m. on June 5, 2019, it must file a verified or sworn statement in this matter that:  
(a)
establishes that iLIMO is a closely-held entity (that is, it has no more than three owners);

(b)
states that the amount in controversy in this matter does not exceed $15,000 and explains the basis for that statement; 
(c)
identifies the individual who will represent iLIMO in this matter; 
(d)
establishes that the identified individual is an officer or is vested with the authority to manage iLIMO; and 
(e)
if the identified individual is not an officer or is not vested with the authority to manage iLIMO, the filing must include a resolution from iLIMO’s management that specifically authorizes the identified individual to represent iLIMO in this Proceeding.  
8. This Decision is effective immediately.
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MELODY MIRBABA
________________________________
                     Administrative Law Judge




� This Authority includes several restrictions, none of which impact whether there is an overlap in authority sought by the Amended Application. Id.at p. 9.


� By definition, charter and shuttle services include different limitations, such as exclusivity. But, those limitations are unrelated to whether charter and shuttle service allow for sightseeing service.


� An individual may also appear without an attorney to represent his or her own interests. Rule 1201(b)(I), 4 CCR 723-1.  


� Reference to company is to domestic and foreign entities as those terms are defined by §§ 7-90-102(13) and (23), C.R.S. Generally, those are entities formally organized under the laws of their relevant jurisdictions (e.g., LLCs, general partnerships, corporations). 


� Absent a showing of good cause, iLIMO will not be given additional opportunities to meet these requirements because it has already violated Rule 1201(b)(II) by failing to establish that it may be represented by a non-attorney as a part of its Intervention. 4 CCR 723-1.


� Consistent with Rule 1405(k)(I), Mountain Star filed and served its exhibits, witness list, and summary of witness testimony, but neither intervener filed and served similar disclosures as required by Rule 1405(k)(II) (such disclosures were due within 20 days after the notice period expired). Thus, Mountain Star will not be limited to the exhibits, witness lists and summary of witness testimony that it already filed, and will be given an opportunity to submit additional or final lists and summaries by a deadline determined at the prehearing conference. 
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