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I. STATEMENT, FINDINGS, AND CONCLUSIONS
1. On March 8, 2019, Pali-Tours Ltd. (Pali) commenced this proceed by filing a verified Application for Permanent Authority to Operate as a Common Carrier by Motor Vehicle for Hire (Application) with the Colorado Public Utilities Commission (Commission). The Application seeks authority to operate as a common carrier for the transportation of passengers in scheduled service, call-and-demand shuttle, charter, and sightseeing service between all points within a 50-mile radius of the intersection of 3rd Street and Main Street in Palisade, Colorado. 

2. On March 11, 2019, the Commission provided public notice of the Application. 

3. On March 15, 2019, San Miguel Mountain Ventures, LLC, doing business as Telluride Express (TEX) filed an “Intervention and Entry of Appearance by Right of San Miguel Mountain Ventures, LLC d/b/a Telluride Express in Opposition to the Application or Alternative Motion to Permissively Intervene” with attachments (TEX’s Intervention). 

4. Also on March, 15, 2019, AEX, Inc., doing business as Alpine Express (AEX) filed an “Intervention and Entry of Appearance by Right of AEX d/b/a Alpine Express in Opposition to the Application or Alternative Motion to Permissively Intervene” with attachments (AEX’s Intervention). 

5. During the Commission’s weekly meeting held April 17, 2019, the matter was referred to an administrative law judge (ALJ) for disposition.
A. Interventions.
6. TEX’s Intervention and accompanying exhibits establish that it has properly intervened of right, consistent with Commission Rule 1401(e)(I), 4 Code of Colorado Regulations (CCR) 723-1 of the Rules of Practice and Procedure. Specifically, it identifies at least one service territory and type within its Letter of Authority in conflict with the authority Pali seeks here. For example, TEX’s Letter of Authority, ¶ III (D) authorizes it to provide 
“call-and-demand charter service between all points within a 20-mile radius of the intersection of 5th and Main Streets in Grand Junction, Colorado, on the one hand, and all points within a 
100-mile radius of said intersection, on the other hand.”
7. AEX’s Intervention asserts that the authority Pali seeks here overlaps with its Letter of Authority (Authority) which provides the basis for AEX’s legally protected right in the proceeding. AEX’s Intervention, ¶¶ 1-3. Specifically, AEX alleges that Pali’s requested authority is in direct conflict with ¶¶ II (e), III (b), III (c) and VII (e) of its Authority. Id. at ¶ 1.  But, a review of those sections indicates that the service area Pali seeks does not conflict with the service territories AEX identified. 

8. Paragraph II(e) of AEX’s Authority allows it to provide:  

call-and-demand limousine service . . . between all points located within a 
10-mile radius of the intersection of Elk Avenue and Colorado State Highway 135 in Crested Butte, Colorado, and between said points, on the one hand, and 
on other hand, the following: . . . (e) all points within a 10-mile radius of U.S. Highway 50 and Colorado State Highway 789 in Montrose, Colorado.

Exhibit 3 to AEX’s Intervention. Thus, by its plain terms, this provision requires a starting or ending point within a ten-mile radius of Elk Avenue and Colorado State Highway 135 in Crested Butte. Consequently, for this provision of AEX’s Authority to overlap with the service territory at issue here, Pali’s proposed service territory must encompass the referenced ten-mile radius in Crested Butte. It does not. Indeed, Pali’s requested authority is limited to a 50-mile radius of 3rd Street and Main Street in Palisade, Colorado, which is far outside AEX’s referenced service territory. ¶ II (e), Exhibit 3 to AEX’s Intervention; Application, ¶ 10.  As a result, ¶ II (e) of AEX’s Authority does not conflict with the authority Pali seeks.

9. The service territories in ¶¶ VII (e) and II (e) of AEX’s Authority are identical; the only difference is that ¶ II (e) authorizes call-and-demand limousine service while ¶ IV (e) authorizes sightseeing service. Exhibit 3 to AEX’s Intervention. Thus, for the same reasons discussed above, ¶ VII (e) of AEX’s Authority does not conflict with Pali’s proposed authority.
  Exhibit 3 to AEX’s Intervention; Application, ¶ 10. 

10. Paragraph III (b) of AEX’s Authority allows:

call-and-demand limousine service . . . between all points located within 
a 10-mile radius of the intersection of Elk Avenue and Colorado State 
Highway 135 in Crested Butte, Colorado, on the one hand, and all points located within a 10-mile radius of North Avenue and 12th Street in Grand Junction, Colorado, on the other hand. 

Exhibit 3 to AEX’s Intervention. Again, this language requires service between the identified areas, which means that service must start or end within the identified area of Crested Butte. This is far outside the proposed service territory here. Exhibit 3 to AEX’s Intervention; Application, 
¶ 10.
11. Finally, ¶ III (c) of AEX’s Authority allows call-and-demand limousine service “between Gunnison, Colorado, on the one hand, and Grand Junction and Montrose, Colorado, on the other hand.” As a result, the plain language requires a starting or ending point in Gunnison, Colorado, which is also far outside the service territory proposed by the Application.
 Exhibit 3 to AEX’s Intervention; Application, ¶ 10.  

12. Based on the foregoing, AEX has failed to establish it may intervene of right in this proceeding because it’s Authority does not demonstrate that AEX has a legally protected interest in the subject of the proceeding. § 40-6-109(1), C.R.S.; Rule 1401(e), 4 CCR 723-1; RAM Broadcasting of Colo. Inc., v. Public Utilities Comm’n, 702 P.2d 746, 749 (Colo. 1985).  Indeed, because AEX’s service territory does not overlap with the proposed authority sought here, its competitive position to operate within its service territories is not at risk.  Cf. Yellow Cab Coop. Ass’n. v. Public Utilities Comm’n., 869 P.2d 545, 550 (Colo. 1994).

13. Alternatively, AEX seeks permissive intervention. AEX Intervention, ¶ 5. But, all of AEX’s arguments in support of permissive intervention are based on the premise that its Authority overlaps with the service territory at issue in the Application. As discussed in detail, this premise is not accurate. See AEX’s Intervention, ¶¶ 2 – 5. Thus, AEX has failed to establish that it should be allowed to permissively intervene. Rule 1401(c), 4 CCR 723-1 (requiring the motion to “demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant”). 

14. Based on the foregoing, the ALJ concludes that AEX has failed to appropriately intervene of right and to establish that it should be allowed to permissively intervene. As a result, the ALJ will deny AEX’s Intervention and AEX will not be a party to this proceeding. 

B. Prehearing Conference.
15. Because TEX is a proper intervener and has objected to the Application, the matter is contested and should move forward to a hearing on the Application. In anticipation of the hearing, the ALJ is scheduling a telephonic prehearing conference in accordance with Rule 1409(a), 4 CCR 723-1.  
16. Pali is on notice that failure to appear at the prehearing conference may result in dismissal of the Application for failing to pursue or prosecute it. 
17. All parties are on notice that the ALJ will deem any party’s failure to appear at the prehearing conference to be a waiver of that party’s objection to the rulings made during the prehearing conference.  
18. At the prehearing conference, a hearing date will be scheduled, and deadlines to file and exchange witness and exhibits lists and exhibits will be set. As a result, the parties must be prepared to discuss how much time they will require to present their evidence at hearing, 
the timing for a hearing, and the referenced deadlines. Any party may raise other issues relevant to this proceeding at the prehearing conference, including any agreements impacting this proceeding.   

19. The ALJ encourages the parties to discuss a procedural and hearing schedule prior to the prehearing conference. The ALJ anticipates holding a hearing on the merits of the Application between July 15 and August 8, 2019, in order to comply with the statutory deadline for a Commission decision to issue. § 40-6-109.5, C.R.S.  To facilitate the parties’ ability to confer on a procedural and hearing schedule, the ALJ is providing the below available dates for the hearing: July 15 to 17; July 19; July 22 to 24; July 29 to 31; August 2; and August 5 to 7. The parties should plan to exchange and file witness and exhibit lists and exhibits at least two weeks before the hearing date.

II. ORDER

A. It Is Ordered That:

1. A telephonic prehearing conference is scheduled as follows:
DATE:

May 29, 2019

TIME:

2:00 p.m.


LOCATION:
Call 1(571) 317-3112






Enter Access Code: 946279269# 


Commission Hearing Room 
1560 Broadway, 2nd Floor
Denver, Colorado

2. The matters identified in this Decision will be discussed and decided at the prehearing conference. Parties and counsel attending the prehearing conference must be prepared to address those matters and must have authority to agree to a procedural schedule, to the resolution of procedural matters, and to dates for the evidentiary hearing. 

3. Consistent with the discussion in this Decision, the Administrative Law Judge denies the “Intervention and Entry of Appearance by Right of AEX d/b/a Alpine Express in Opposition to the Application or Alternative Motion to Permissively Intervene” filed on March 15, 2019. AEX, doing business as Alpine Express is not an intervener or a party to this proceeding. 

4. Consistent with the discussion in this Decision, San Miguel Mountain Ventures, LLC, doing business as Telluride Express is a party to this proceeding. 

5. This Decision is effective immediately.
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MELODY MIRBABA
________________________________
                     Administrative Law Judge




� Paragraph II (e) of AEX’s Authority does not authorize service between “all points within a 10-mile radius of U.S. Highway 50 and Colorado State Highway 789 in Montrose.” Instead, service to or from those points in Montrose must start or end within the identified points in Crested Butte. Exhibit 3 to AEX’s Intervention.


� The difference in the type of service authorized does not impact the analysis of whether an overlap exists with the service territory proposed here. 


� AEX’s Intervention also objects to “any overlap in coverage not specifically mentioned” in its Intervention. AEX Intervention, ¶ 1. This catch-all objection fails to comply with Rule 1401(e)’s requirement that interventions of right specifically identify specific parts of the movant’s authority in conflict with the application. 4 CCR 723-1. In any event, no other provisions of AEX’s Authority conflict with the Application. Exhibit 3 to AEX’s Intervention; Application, ¶ 10.  
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