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I. STATEMENT, FINDINGS AND CONCLUSIONS 

1. On March 6, 2019, Colorado Mobile Music Inc. (Colorado Mobile), filed an Application for Permanent Authority to Operate as a Common Carrier by Motor Vehicle for Hire (Application).  At the same time, Colorado Mobile filed a Certificate of Fact of Good Standing and a Statement of Trade Name, both from the Colorado Secretary of State’s Office. 

2. The Application seeks authority to transport passengers in call-and-demand shuttle and charter service within a 100-mile radius of 4795 S. Huron Street, Englewood, Colorado 80110 (its current location), restricted to vehicles with seating capacity to hold at least 16 passengers. Application, ¶ 10.
3. On March 11, 2019, the Commission provided public Notice of the Application pursuant to § 40-6-108(2), C.R.S., describing the Application as seeking authority:

to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in call-and-demand shuttle service and call-and-demand charter service 
between all points within a 100-mile radius of 4795 South Huron Street, Englewood, Colorado 80110. 
RESTRICTION:

This Application is restricted to the use of vehicles with a seating capacity of sixteen (16) passengers or more. 

Notice at 3. 

4. On March 20, 2019, Ramblin’ Express Inc. (Ramblin’), filed an Entry of Appearance and Intervention (Ramblin’ Intervention) with attachments opposing the Application because, among other reasons, Ramblin’s Certificate of Public Convenience and Necessity (CPCN) authorizes it to transport passengers “within the scope of the application,” and the operating rights sought here would impact Ramblin’s legally protected right in its CPCN. Ramblin’ Intervention, ¶¶ 2-3. On March 22, 2019, counsel for Ramblin’ filed a copy of a letter to Colorado Mobile.
 

5. On April 3, 2019, Home James Transportation Services, LTD (Home James) filed a Notice of Intervention by Right and Alternative Petition for Intervention and Entry of Appearance of Home James Transportation Services, LTD and Request for a Hearing (Intervention) with Exhibit 1, a copy of its Letter of Authority, Certificate No. 16114 opposing the Application. As grounds, Home James states, among other reasons, that the authority sought here would overlap and conflict with its CPCN authority based on the proposed service territory and that it has a legally protected interest in the subject of the Application. Home James Intervention, ¶ 3. Alternatively, Home James seeks to permissively intervene based on its financial and tangible interests in the Application since it substantially duplicates the service that Home James provides under its CPCN. Id. at ¶ 4. 

6. On April 12, 2019, Colorado Mobile made a filing (Motion to Amend) seeking to amend the Application to restrict service against points of service to and from Grand County, Central City, Blackhawk, Cripple Creek, and points within five miles of each. 

7. On April 17, 2019, the Commission deemed the Application complete and referred the matter an Administrative Law Judge (ALJ) by minute entry. 

8. On April 22, 2019, Ramblin’s counsel filed a letter withdrawing Ramblin’s Intervention (Conditional Withdrawal), conditioned on the Commission approving the restrictive amendment to the Application proposed in Colorado Mobile’s Motion to Amend. 

9. No other parties filed a response to Colorado Mobile’s request to amend its Application. 

A. Motion to Amend the Application and Ramblin’s Intervention.
10. Colorado Mobile’s Motion to Amend seeks to include a restriction in the Application against points of service to and from Grand County, Central City, Blackhawk, Cripple Creek, and points within five miles of each. 

11. The ALJ construes Ramblin’s April 22, 2019 filing to indicate that it does not oppose Colorado Mobile’s Motion to Amend. The ALJ deems Home James’s failure to respond to the Motion to Amend as confessing the Motion. Rule 1400(d), 4 Code of Colorado Regulations (CCR) 723-1 of the Commission’s Rules of Practice and Procedure.  As a result, the Motion to Amend is uncontested. 

12. A proposed restriction must be restrictive in nature, clear and understandable, and administratively enforceable. Like the authority itself, any restriction must be unambiguous, worded so that a person will know, from reading the permit and without having to resort 
to any other document, the exact extent of each restriction. Clarity is essential to facilitate determinations as to whether the permit holder is operating within the scope of its 
Commission-granted authority. The ALJ finds that Colorado Mobile’s proposed restrictive amendment to the Application meets these standards. As a result, the ALJ grants the Motion to Amend, and approves the restrictive amendment to the Application. With this change, the Application, as amended (Amended Application) seeks: 

authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and-demand shuttle service and call-and-demand charter service 
between all points within a 100-mile radius of 4795 South Huron Street, Englewood, Colorado 80110. 

RESTRICTIONS:

This Application is restricted to the use of vehicles with a seating capacity of sixteen (16) passengers, and against points of service to and from Grand County, Central City, Blackhawk, Cripple Creek, and points within 5 miles of each. 

13. Because the restrictive amendment is approved, Ramblin’s Conditional Withdrawal is effective, and it is no longer a party to this proceeding. 

B. Home James’s Intervention.
14. Two classes of parties may intervene in proceedings such as this: parties with a legally protected right that may be impacted by the proceeding (intervention of right), and parties with pecuniary or tangible interests that may be substantially impacted by the proceeding (permissive intervention). Rule 1401(b) and (c), 4 CCR 723-1; see § 40-6-109(1), C.R.S., RAM Broadcasting of Colo. Inc., v. Public Utilities Comm’n, 702 P.2d 746, 749 (Colo. 1985). As Commission Rule 1401(e) implies, a carrier’s letter of authority provides the basis for the legally protected right which an intervener claims may be impacted by the proceeding. Thus, when determining whether an intervention of right is appropriate, it is important to determine whether the intervener’s letter of authority shows that it has the right to operate in a manner that may be impacted by an application’s requested authority. 

15. Here, Home James’s Intervention first asserts that it may intervene of right based on its PUC Letter of Authority (Authority), but alternatively requests that it be able to permissively intervene. Intervention, ¶¶ 3 & 4. Home James’s Authority gives it the right to provide taxi, charter, and call-and-demand limousine service over service territories within Grand County, Colorado “between” other identified areas of Colorado. Exhibit 1 to Intervention, ¶¶ I - IV. This means all such service must either start or end in Grand County, Colorado. Colorado Mobile’s original Application sought to provide call-and-demand shuttle and charter service within a 100-mile radius of 4795 S. Huron Street, Englewood, Colorado 80110; that service territory encompasses Grand County, Colorado. Thus, the original Application sought authority that overlapped with paragraphs I through IV of Home James’s Authority, both in type of service and territory to be covered. Application at 3; Notice at 3; Exhibit 1 to Intervention, 
¶¶ I – IV. The Amended Application no longer seeks authority to provide service within Grand County. As a result, Colorado Mobile’s Amended Application no longer overlaps in type or territory with paragraphs I through IV of Home James’s Authority. Id. Consequently, paragraphs I through IV of Home James’s Authority do not provide a basis for it to intervene of right. 

16. But Home James’s Authority also authorizes it to transport passengers and their baggage “in scheduled service between Denver International Airport . . . on the one hand, and all points in Grand County, Colorado on the other hand, serving the intermediate points of Idaho Springs, Colorado; Empire Colorado.”
 (Emphasis added). Exhibit 1 to Intervention, ¶ V. Colorado Mobile’s Amended Application (if approved) would allow it to provide call-and-demand shuttle and charter service between Denver International Airport (DIA) and Idaho Springs, and Empire, Colorado. As a result, the authority sought here overlaps with Home James’s authorized service territory (service between DIA, Idaho Springs, and Empire, Colorado). This alone does not necessarily establish that the intervention of right is appropriate because the entire Authority should be considered in determining whether an intervener’s right is impacted by an application, including the type of service authorized. Cf. Yellow Cab Coop. Ass’n v. Public Utilities Comm’n, 869 P.2d 545, 549 (Colo. 1994) (finding that two carriers authorized to provide what appear to be substantially similar services in the same area must be viewed as providing different services when their authorities contain different terms or conditions). 
Here, the type of transportation service that Home James is authorized to provide in the overlapping service territory—scheduled service—is different from the type of transportation services that Colorado Mobile seeks to provide, call-and-demand shuttle and charter service restricted to using a vehicle seating at least 16 passengers. Rule 6201(e), (d), (l) and (m), 4 CCR 723-6, Rules Regulating Transportation by Motor Vehicle. The Intervention does not address this, but instead states that the  authority  sought will put it in direct competition with 

17. Colorado Mobile based on the proposed service territory. The Intervention vaguely states that it provides “extensive services” under its Authority in the same territories identified in the Application, but does not identify how those services put it at competition with Colorado Mobile.
 Given that the only remaining portion of Home James’s Authority that overlaps with the service territory at issue authorizes “scheduled service” only, the record does not establish that the Authority creates a right that may be impacted by Colorado Mobile’s request to provide different transportation services (call-and-demand charter and shuttle service).
 Rule 1401(e), 4 CCR 723-1. As result, the ALJ concludes there is not sufficient information in the record showing that Home James may intervene of right.

18. It is also unclear whether permissive intervention is appropriate, as there is no information in the record showing how the Amended Application may substantially affect Home James’s pecuniary or tangible interests based on the narrow overlap in service territory, despite the difference in service type.  Rule 1401(c), 4 CCR 723-1. Therefore, the ALJ concludes there is not sufficient information in the record showing that Home James may permissively intervene. 

Because the restrictive amendments are approved by this Decision, Home James did not have that information when it filed its timely Intervention. As explained above, the restrictive amendments have a substantial impact on whether Home James may intervene in this proceeding because it severely limited any overlap between the authority sought here and Home James’s Authority.  As a result, the ALJ will give Home James an opportunity to supplement its 

19. Intervention by making a filing with additional information to establish that intervention is appropriate. Home James is on notice that if it fails to do so, the ALJ will consider the request to intervene as it is currently submitted.
C. Prehearing Conference.
20. To move this matter toward a timely resolution, the ALJ is scheduling a prehearing conference (as detailed below). 

21. Colorado Mobile is on notice that failure to appear at the prehearing conference may result in dismissal of the Amended Application for failing to pursue or prosecute it. 
22. All parties
 are on notice that the ALJ will deem any party’s failure to appear at the prehearing conference to be a waiver of that party’s objection to the rulings made during the prehearing conference.  
23. At the prehearing conference, the issue of whether Home James may intervene as a party in this matter will be decided. If Home James is permitted to intervene, a hearing date will be scheduled, and deadlines to file and exchange witness and exhibits lists and exhibits will be set. As a result, the parties must be prepared to discuss how much time they will require to present their evidence at hearing, the timing for a hearing, and the referenced deadlines. Any party may raise other issues relevant to this proceeding at the prehearing conference, including any agreements impacting this proceeding.   

24. The ALJ encourages the parties to discuss a procedural and hearing schedule prior to the prehearing conference. To facilitate this, the ALJ anticipates holding a hearing between July 15 and August 8, 2019, in order to comply with the statutory deadline for a Commission decision to issue. § 40-6-109.5, C.R.S.  The ALJ’s available dates for a hearing during that 
time-frame are: July 15 to 17; July 19; July 22 to 24; July 29 to 31; August 2; and August 5 to 7. The parties should plan to exchange and file witness and exhibit lists and exhibits at least two weeks before the hearing date.

II. ORDER

A. It Is Ordered That:

1. Colorado Mobile Music Inc.’s April 12, 2019 filing seeking to restrictively amend its Application for Permanent Authority to Operate as a Common Carrier by Motor Vehicle for Hire (Application) is granted. The Application is restrictively amended as described in ¶ 12 above. 

2. Consistent with the above discussion, on or by the close of business on May 16, 2019, Home James Transportation Services, LTD. (Home James) may supplement its Notice of Intervention by Right and Alternative Petition for Intervention and Entry of Appearance of Home James Transportation Services, LTD and Request for a Hearing with a filing providing additional information and arguments to establish that intervention is appropriate. 

3. A prehearing conference is scheduled as follows:
DATE:

May 20, 2019
TIME:

10:00 a.m.

PLACE:
Commission Hearing Room B
 


1560 Broadway, 2nd Floor
 


Denver, Colorado

4. The matters identified in this Decision will be discussed and decided at the prehearing conference, including whether Home James may intervene in this proceeding.  Parties and counsel attending the prehearing conference must be prepared to address those matters and must have authority to agree to a procedural schedule, to the resolution of procedural matters, and to dates for the evidentiary hearing.  
5. Consistent with the discussion in this Decision, Ramblin’ Express Inc., has withdrawn its objection to the Application and is no longer a party to this proceeding.
6. This Decision is effective immediately.
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MELODY MIRBABA
________________________________
                     Administrative Law Judge




� The letter states that there was an error in the heading of the Ramblin’ Intervention served on Colorado Mobile; specifically, it incorrectly listed a certificate number “that was not yours” and asks Colorado Mobile to “strike that number on your copy of the Intervention.”  


� Home James’s Authority also includes language purporting the authorize service between Denver International Airport and identified points in Wheat Ridge, Colorado; that language is negated based on a restriction within the authority against providing exactly that service. Exhibit 1 to Home James Intervention, ¶¶ V, and D (under Restrictions). 


� The ALJ notes that Home James’s Intervention was based on the original Application, which plainly conflicted with Home James’s Authority both in type of service and service territory (call-and-demand charter service that included areas within Grand County). 


� For example, unlike call-and-demand service, scheduled service is limited to transportation between fixed points and over designated routes at established times as specified in the carrier’s time schedule filed with and approved by the Commission. Rule 6201(l), 4 CCR 723-6. 


� For purposes of this Decision, “parties” refers to Home James and Colorado Mobile; this does not indicate that the ALJ has determined that Home James is a proper intervener in this matter. 
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