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I. STATEMENT

A. Procedural History

1. On November 19, 2018, Trans Denver, LLC (Trans Denver) filed with the Commission an Application for a Certificate of Public Convenience and Necessity (Certificate) to Operate as a Common Carrier by Motor Vehicle for Hire (Application).  

2. The Commission gave notice of filing of the Application on November 26, 2018 (Notice).  As originally noticed, the Application was:
For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and-demand shuttle service and call-and-demand charter service 
between all points in the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, Elbert, and Jefferson, State of Colorado.  
The 30-day intervention deadline set by the Notice expired on December 26, 2018.  Trans Denver did not file testimony and exhibits with its Application and, therefore, seeks a Commission decision within 210 days after the Application has been deemed complete.

3. On November 26, 2018, Commission Staff sent a deficiency letter to Mr. Sean McBride, who had signed the Application, requesting:  (1) clarification of the true identity of the legal entity that is the applicant, as required by Rule 6203(a)(I) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6; and (2) more detailed information regarding the fitness of the applicant, as required by Rule 6203(a)(XI) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.
  

4. On December 4, 2018, Trans Denver filed an Amended Application, changing the legal name of the applicant to MKBS, LLC, doing business as Trans Denver (MKBS or Applicant).  The Amended Application submitted no additional support for financial fitness; instead, the Statement of Financial Fitness was amended to state, “see the Annual Report.”
  This reference is apparently to the 2017 Annual Report for MKBS, which was filed with the original Application.

5. During the Commission’s Weekly Meeting held on January 9, 2019, by minute entry, the Commission deemed the Application complete and referred it to an Administrative Law Judge (ALJ) for disposition.  The undersigned ALJ was subsequently assigned to preside over this Proceeding.  

6. The caption of this Proceeding was changed to reflect the correct legal name of Applicant, by Decision No. R19-0085-I (Mailed on January 22, 2019).  

7. Pursuant to Rule 1405(k) of the Rules of Practice and Procedure, 4 CCR 723-1, Applicant was required to file with the Commission its list of witnesses and copies of its exhibits within ten days of the conclusion of the notice period, or no later than January 7, 2019.
  Any intervenor’s list of witnesses and copies of exhibits would have been due to be filed within 20 days of the expiration of the intervention period, or no later than January 15, 2019.
  

8. Applicant failed to file its list of witnesses and copies of exhibits on or before January 7, 2019.  

9. On December 26, 2018, “1st ABC Transportation, Inc., doing business as ABC Shuttle” (ABC Shuttle) filed, without counsel, a Notice of Intervention (Intervention).  No other interested parties filed intervention pleadings by the intervention deadline stated in the Notice.

10. While ABC Shuttle’s Intervention asserted that ABC Shuttle owns and operates a Certificate that authorizes the transportation of passengers within the scope of the Application, and that a copy of ABC Shuttle’s authority was attached as Exhibit B,
 no such Certificate was attached.  Instead, Exhibit B was a “Certificate of Fact of Good Standing,” issued by the Colorado Secretary of State on December 26, 2018, for 1st ABC Transportation LLC.
  
ABC Shuttle also did not quote the Certificate number and authority stated in the Certificate, which it claimed to have.  

In the Intervention, ABC Shuttle alleged that, “The operating rights sought by the Applicant would overlap the rights contained in the Intervenor’s authorities.  Hence, the Intervenor has a legally protected right in the subject matter, which would be adversely impacted by the granting of this Application.”
  ABC Shuttle asserted further that there is no unmet need 

11. for the transportation services proposed by Applicant.  Finally, ABC Shuttle argued that granting the Application would unnecessarily replicate the services already being provided by ABC Shuttle and would be contrary to the public interest.
  

12. While ABC Shuttle claimed to be an intervenor by right, its assertions recounted above were all conclusionary statements.  Since ABC Shuttle failed to attach a copy of the Certificate it claimed to have (and failed even to quote the authority allegedly stated in its Certificate), the ALJ found in Decision No. R19-0085-I that the veracity of ABC Shuttle’s assertions could not be determined.  Without ABC Shuttle attaching its alleged Certificate, or at least quoting the Certificate number and the statement of authority, the ALJ found that ABC Shuttle had failed to provide “the basis for the claimed legally protected right that may be affected by the proceeding.”  Pursuant to Rule 1401(b) of the Rules of Practice and Procedure, 4 CCR 723-1, the ALJ concluded that he lacked sufficient information to permit ABC Shuttle’s intervention as of right as alleged in its Notice of Intervention. 

Noting that Applicant was not represented by counsel and that this Proceeding is an adjudication, Decision No. R19-0085-I also required Applicant to satisfy its burden to prove that it is entitled to proceed in this case without an attorney.
  Applicant was ordered either to obtain counsel or to show cause why Rule 1201(a), 4 CCR 723-1, does not require it to be represented in this matter by an attorney at law currently in good standing before the Supreme 

13. Court of the State of Colorado.  If Applicant elected to show cause, it was ordered to file, on or before January 29, 2019, a sworn statement (or affidavit):  (a) establishing that MKBS is a closely-held entity (that is, it has no more than three owners); (b) stating that the amount in controversy in this matter does not exceed $15,000 and explains the basis for that statement; (c) identifying the individual who will represent MKBS in this matter; (d) establishing that the identified individual is an owner or managing member of MKBS; and (e) if the identified individual is not an owner or managing member of MKBS, appending a resolution from the limited liability company’s (LLC) management that specifically authorized the identified individual to represent MKBS in this Proceeding.
  
14. If ABC Shuttle, which is also an LLC, intended to file any further pleadings in this Proceeding (e.g., regarding intervention), Decision No. R19-0085-I also required that ABC Shuttle must be represented by counsel or must file a sworn statement (or affidavit) providing the same information by the same deadline as required of Applicant.

15. By January 29, 2019, Applicant failed to have counsel file an entry of appearance or to file a sworn affidavit demonstrating that a non-attorney may represent Applicant under Rule 1201, 4 CCR 723-1, and § 13-1-127, C.R.S.  ABC Shuttle also failed to file its sworn affidavit by January 29, 2019.  

16. Finally, Decision No. R19-0085-I scheduled a prehearing conference for January 31, 2019 at 1:00 p.m.  The ALJ specifically stated that, “ABC Shuttle may appear at the prehearing conference to address its attempted intervention in this Proceeding.”
  Decision No. R19-0085-I advised Applicant (and ABC Shuttle if it appeared) that:  
After a review of the original Application and attachments, as well as the Amended Application, the ALJ is concerned about whether there is sufficient information in the filing to determine the financial and operational fitness of Applicant to own, operate, and maintain a call-and-demand shuttle service in the large service territory sought in the Application.  Scheduling a prehearing conference should make it clearer whether an evidentiary hearing on the Application will be necessary.
  

17. Decision No. R19-0085-I advised Applicant (or any potential intervenor) to be prepared to discuss at the prehearing conference the procedural schedule by which Applicant and an intervenor must file their lists of witnesses, summaries of the testimony of each witness, and copies of exhibits they intend to offer into evidence at a hearing, available hearing dates, and other procedural matters.
  

B. The Prehearing Conference.  

18. The prehearing conference was called to order as scheduled on January 31, 2019 at 1:00 p.m.  Mr. Sean McBride, Vice President of Metro Taxi, appeared on behalf of Applicant.  ABC Shuttle failed to appear.  The ALJ concluded that ABC Shuttle has failed to pursue its intervention and had abandoned its attempt to intervene in this Proceeding.
  
Mr. McBride acknowledged that he had failed to file the requested affidavit on representation or to retain counsel by January 29, 2019.  He explained that he misunderstood the requirement that Applicant either must have counsel enter an appearance or itself file a sworn affidavit demonstrating that a non-attorney may represent Applicant under Rule 1201, 4 CCR 

19. 723-1, and § 13-1-127, C.R.S.  Mr. McBride requested an extension of time until February 14, 2019 within which to file the affidavit on representation or to retain counsel.  The ALJ granted the requested extension of time.
  
20. Mr. McBride agreed to file Applicant’s list of witnesses, summaries of the testimony of each witness, and copies of exhibits it intends to offer into evidence at the hearing no later than February 21, 2019.  Mr. McBride also agreed to attend an evidentiary hearing on March 1, 2019 at 9:30 a.m., at which time the ALJ may ask questions regarding the Amended Application and the testimony and exhibits.  The hearing was scheduled for that date and time.

21. The ALJ reiterated his concern about whether the Application, as amended, provided sufficient information to demonstrate the financial and operational fitness of Applicant to own, operate, and maintain a call-and-demand shuttle service and a call-and-demand charter service in the proposed seven-county service territory.  The ALJ advised Mr. McBride that more detailed information is needed before the Application can be determined.
  
22. The primary purpose for requiring Mr. McBride to file Applicant’s pre-hearing disclosures (i.e., its list of witnesses, summaries of the testimony of each witness, and copies of exhibits it intends to offer into evidence) and of setting the Application for hearing was to provide Applicant another opportunity to gather and to present sufficient evidence to demonstrate its financial and operational fitness and to support its Application.  Another purpose was to allow Mr. McBride a chance to evaluate what he needed to prove at the hearing in order to argue that the Application should be granted.
23. On February 15, 2019, Applicant filed a document answering a series of questions about its financial and operational fitness and listing one witness, Michael Hart, and a proposed exhibit, a January 25, 2019 article from The Denver Business Journal.  
C. The Evidentiary Hearing.  

24. At the March 1, 2019 hearing, Mr. McBride appeared to represent Applicant.  After a colloquy with Mr. McBride, and based upon information filed on February 15, 2019, the ALJ found that Mr. McBride had established that:  (1) Applicant is a closely-held entity (that is, an entity with no more than three owners);
 (2) no more than $15,000 is in controversy in this proceeding; and (3) MKBS had authorized Mr. McBride to represent the interests of the LLC in this proceeding.  The ALJ concluded that Applicant is entitled to proceed without an attorney and the ALJ authorized Mr. McBride, a non-attorney, to represent Applicant in this proceeding.

25. Pursuant to Rule 1501(c) of the Rules of Practice and Procedure, 4 CCR 723-1, the ALJ took administrative notice of the original Application and the Amended Application, which were admitted into evidence as Hearing Exhibits 1 and 2, respectively.  

26. Witnesses Michael Hart and Sean McBride testified in support of approval of the Application.  Applicant presented no hearing exhibits.
  The ALJ asked clarifying questions about the Application of both Messrs. Hart and McBride.  At the end of the hearing, the ALJ offered Mr. McBride at least two opportunities, in addition to his testimony, to provide additional information in support of the Application.  Mr. McBride did not offer any additional evidence nor wish to file a written closing statement.

II. APPLICABLE LAW.
A. Legal Standards Governing the Application
27. The Application seeks authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers in call-and-demand shuttle service and in 
call-and-demand charter service between all points in the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, Elbert, and Jefferson, State of Colorado.
  
28. Section 40-10.1-203(1), C.R.S., provides that, “The commission has the power to issue a certificate to a common carrier or to issue it for the partial exercise only of the privilege sought, and may attach to the exercise of the rights granted by the certificate such terms and conditions as, in the commission’s judgment, the public convenience and necessity may require.”  

29. Several definitions in the Commission’s Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, are applicable to this Application:
a)
6201(c) – “Call-and-demand,” “on call-and-demand,” or “call-and-demand service” means the transportation of passengers by a common carrier not on schedule.  

b)
6201(d) – “Chartering party” means a person or group of persons who share a personal or professional relationship whereby all such persons are members of the same affiliated group, including, a family, business, religious group, social organization or professional organization.  “Chartering party” does not include groups of unrelated persons brought together by a carrier, transportation broker, or other third party.

c)
6201(e) – “Charter service” means transportation of a chartering party provided by a common carrier on a call-and-demand basis.
d)
6201(f) – “Common carrier” means every person directly or indirectly affording a means of transportation, or any service or facility in connection therewith, within this state by motor vehicle or other vehicle whatever 
by indiscriminately accepting and carrying passengers for compensation; except that the term does not include a contract carrier as defined under 
§ 40-10.1-101(6), C.R.S.; a motor carrier that provides transportation not subject to regulation pursuant to § 40-10.1-105, C.R.S.; or a limited regulation carrier defined under § 40-10.1-301, C.R.S.

e)
6201(m) – “Shuttle service” means the transportation of passengers by a common carrier on a call-and-demand basis charged at a per-person rate and the use of the motor vehicle is not exclusive to any individual or group.…  

f)
6201(q) – “Taxicab” means a motor vehicle with a seating capacity of eight or less, including the driver, operated in taxicab service.  
g)
6201(r) – “Taxicab service” means passenger transportation by a common carrier on a call-and-demand basis in a taxicab, with the first passenger therein having exclusive use of the taxicab unless such passenger agrees to multiple loading.  

B. Burden of Proof

30. As the proponent of an order, Applicant bears the burden of proof by a preponderance of the evidence.
  The preponderance standard requires that the evidence of the existence of a contested fact outweighs the evidence to the contrary.  That is, the trier of fact must determine whether the existence of a contested fact is more probable than its non-existence.  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party.
  
31. When the preponderance standard applies, the evidence in the record must be substantial.  Substantial evidence “is more than a scintilla[;] ... it must do more than create a suspicion of the fact to be established.  It means such relevant evidence as a reasonable [person’s] mind might accept as adequate to support a conclusion [;] … it must be enough to justify, if a trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.”

32. An application may become uncontested, for example, when no regulated motor carrier intervenes in opposition.  Nevertheless, the Applicant still bears the burden to prove by a preponderance of the evidence that the application should be granted.  
33. In the instant proceeding, the Application is uncontested, because there is no opposing intervenor.  Before the Application can be granted, however, Applicant must prove by a preponderance of the evidence all of the essential elements required to grant the authority sought.  Then the ALJ must determine whether Applicant has satisfied its burden of proof, and whether a decision to grant the Application is supported by substantial evidence in the record.

34. In Durango Transportation, Inc. v. Colorado Public Utilities Comm’n., 122 P.3d 244 (Colo. 2005), the Colorado Supreme Court held that the Commission’s purpose in granting transportation authority is to ensure that adequate transportation is available to the public.
  The Court succinctly explained the essential elements of proof for an application for authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers:  
The doctrine of regulated monopoly governs motor-vehicle passenger carriers.  …  Under this doctrine, an applicant for authority to operate a passenger service must demonstrate that the public convenience and necessity require the service.  …  When an existing carrier holds authority in the territory the applicant seeks to serve, this requires a showing both that the existing carrier's service is substantially inadequate and that the public convenience and necessity require the service proposed by the applicant.  …  An applicant must also demonstrate its [financial and operational] fitness to hold the requested authority.  …
  

35. When the Commission analyzes whether the service of an incumbent carrier is substantially inadequate, the Court in Durango Transportation found that the public utilities law authorizes the Commission to consider a broad range of factors.
  One of those factors the Commission may consider is the overall context of the transportation needs of the public in the area the applicant seeks to serve and the service area of the incumbent carrier.
  

36. The Court then discussed in detail the proof an applicant can introduce in a hearing in order to demonstrate that an incumbent carrier’s service is substantially inadequate:

An applicant for passenger-service authority can demonstrate the substantial inadequacy of an incumbent carrier by showing that the incumbent carrier is not “ready, willing, and able at all times to render service to anyone who might demand it.”  …  This requires more than a showing that there is “sufficient business to warrant two certified carriers.”  …  Moreover, an applicant cannot show substantial inadequacy through “expressions of mere opinion, preference, and desire and willingness to use the services of [the applicant] over the services of” an incumbent carrier.  …  Instead, the applicant must show “a general pattern of inadequate service” on the part of the incumbent carrier.  …  Whether the incumbent carrier's service is substantially inadequate is a question of fact that is to be determined by the Commission.  …  

The Commission is authorized to consider a broad range of evidence in determining whether an incumbent carrier’s service is substantially inadequate.  …  Consistent with [§ 40-3-101(2), C.R.S.], this Court has observed that “public convenience and necessity may be established by any relevant evidence,  …  and we have expressly approved the Commission’s consideration of the incumbent carrier’s schedules, the speed and efficiency of its services, and the quality of its facilities, organization, equipment, and personnel.
  
As applicable to this proceeding, in order to obtain the authority Applicant seeks, to operate as a common carrier by motor vehicle for hire for the transportation of passengers in 

37. the specified territory, Applicant must prove by a preponderance of the evidence the existence of the following essential elements:

(a)
Applicant must prove that there is a public need for the services Applicant proposes in the territory that Applicant seeks to serve;

(b)
When an existing carrier holds authority in the territory the applicant seeks to serve, Applicant must prove that the existing (or incumbent) carrier's service in such territory is substantially inadequate;
(c)
Applicant must demonstrate its financial fitness to own and to operate the requested authority; and
(d)
Applicant must demonstrate its operational fitness to own and to operate the requested authority.   

38. In determining whether the Applicant has demonstrated by a preponderance of the evidence that the Application and the requested authority should be granted, the ALJ will apply the legal and evidentiary standards explained by the Colorado Supreme Court in the Durango Transportation decision and the cases cited therein.

39. In rendering this Decision, the ALJ has carefully reviewed and considered all information filed in this proceeding by Applicant, even if this Decision does not specifically address all the information.  The ALJ has carefully reviewed and considered all the evidence introduced by Applicant during the hearing, including the testimony, the answers to the ALJ’s clarifying questions, and the hearing exhibits, even if this Decision does not specifically address all of the evidence.
40. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this Proceeding along with this written Recommended Decision.
III. FINDINGS AND CONCLUSIONS

A. Findings of Fact.

41. Applicant MKBS is a limited liability company, and since 1985 has operated Metro Taxi and other taxicab companies in the City and County of Denver.
  Trans Denver, the trade name under which MKBS would be doing business if the Application were granted, was registered with the Colorado Secretary of State on November 28, 2018. 
  

42. As stated in the Commission’s preferred common carrier certificate format, Applicant requests authority to operate as a common carrier by motor vehicle for hire to provide:

Transportation of
passengers in call-and-demand shuttle service and call-and-demand charter service
between all points in the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, Elbert, and Jefferson, State of Colorado.  
43. Michael Hart is currently employed by MKBS as Communications and Street Operations Manager in Denver.  He has worked in the taxi industry for approximately 25 years, and he has worked for MKBS (or its predecessor Metro Taxi) for 22 years of that time.  For MKBS he has worked as a taxi driver, and has previously managed its departments of driver services, recruiting, and communications.  Because Metro Taxi’s cabs have a limited capacity, Mr. Hart testified that it would be a benefit to Denver and the surrounding counties to have higher capacity shuttle vehicles picking up passengers.  Mr. Hart stated that almost daily Metro Taxi receives calls with requests for higher capacity vehicles and that existing Metro Taxi clients could utilize the proposed service.  He believed that the service area (or market) to be served by Trans Denver, if the application is granted, would be similar to the area served by Metro Taxi.  

44. Mr. Hart was not involved in preparing the Application and was only vaguely familiar with it.  His role with Trans Denver, if the application were to be granted, would be similar to his role with Metro Taxi – communications, dispatch, and making sure that the fare structure is followed.  Although he was familiar with the Commission’s rules for taxicab operations, Mr. Hart was not specifically familiar with Commission rules that apply to 
call-and-demand shuttle service.  He admitted that he was not familiar with the Commission’s rules that apply to call-and-demand charter service.  Mr. Hart had never managed or worked for a call-and-demand shuttle company or a call-and-demand charter company.  

45. Mr. McBride has been the Vice President of MKBS for three years and 
has worked for MKBS for 11 years.  He signed the Application (Hearing Exhibit 1) and assisted in preparing the Amendment (Hearing Exhibit 2), and he was familiar with their contents.  
If the application were to be granted, the proposed call-and-demand shuttle service and 
call-and-demand charter service would be operated in the seven county-service area with two 
15-passenger Ford Transit vans.  Mr. McBride testified that the public need for the proposed 
call-and-demand shuttle service is to serve current Metro Taxi business clients that have requested larger capacity vehicles. Examples of the locations he proposed to serve with the 
call-and-demand shuttle include to and from Denver hotels, Denver International Airport (DIA), Five Points, LoDo (i.e., Lower Downtown Denver), RiNo (i.e., the River North Art District), Cherry Creek, and the Golden Triangle.  Mr. McBride admitted that all the foregoing locations are within Denver, and he believed that those areas are high-traffic areas with constant traffic that could utilize Trans Denver’s services.  Mr. McBride also proposed to serve day care centers, business centers, construction crews, work sites, amusement parks, corporate events, sports outings, and wedding parties, although he did not specify whether such service would be 
call-and-demand shuttle or call-and-demand charter service.
  

46. Mr. McBride declined to consider restrictive amendments to the proposed authority to clarify that Trans Denver would limit its services to existing and future business clients of Metro Taxi, or to the areas he specified in Denver including DIA.  He intended that the proposed authority would serve all members of the traveling public who might demand Trans Denver’s services.  

47. The Commission has not granted authority to either Metro Taxi or MKBS to provide call-and-demand shuttle service or call-and-demand charter service in the Denver metropolitan area or in the seven-county area Applicant proposes to serve.

48. As Vice President of Metro Taxi, Mr. McBride was somewhat familiar with the types of transportation services available in the Denver metropolitan area (i.e., in the proposed seven-county service area).  He was aware of a few companies that have Commission authority to provide call-and-demand shuttle services in the seven-county Denver metropolitan area; for example, SuperShuttle International, Inc., ABC Shuttle, and Mountain Express.  He believed that those shuttle companies stage and work at the airport and operate 13-passenger vans.  Mr. McBride believes that the services of the existing call-and-demand shuttle companies operating in the Denver metropolitan area were inadequate, because they were not meeting all of the needs of the traveling public or utilizing their potential.  He based his belief on seeing these shuttle companies at the airport, but rarely at hotels.   

49. If the Application were to be granted, Mr. McBride would oversee the operations of Trans Denver, while retaining his position as Vice President of Metro Taxi.
  Mr. McBride had not reviewed the Commission rules that apply to call-and-demand shuttle service for six months before the hearing, and admitted he was not as familiar with those rules as he should be.  He was not familiar with the Commission rules that apply to call-and-demand charter service.  If the Application is granted, Mr. McBride committed to follow Colorado statutes and Commission rules that apply to transportation by motor vehicles.

50. Regarding financial fitness, Mr. McBride testified that Trans Denver had opened bank accounts at Colorado Business Bank and US Bank; at the time of the hearing, the balance of those accounts was $133,000.  While Trans Denver itself has no line of credit, it has access to lines of credit of MKBS to purchase vehicles.  The operations of Trans Denver would also be supported by bank accounts of MKBS.  Trans Denver has no formal business plan, but Mr. McBride intends to expand the business as needed.  

B. Conclusions.  
1. Duplicating or Overlapping Authority?

51. The Application states that an affiliate of Applicant holds authority to provide 
for-hire transportation of passengers in Colorado, i.e., Certificate PUC No. 1481, held by Metro Taxi.  The Application states both “yes” and “no” to the question of whether granting the requested authority will create duplicating or overlapping authorities.  The Application also states that the Commission has not previously granted to Applicant authority to render all or part of the proposed service.
  Rule 6001(f) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, defines “Duplicating or overlapping authority” to mean “transportation in the same type of service between the same points under two or more separate authorities which are held by the same carrier.”
52. The Commission has not previously granted to Metro Taxi or MKBS authority to provide call-and-demand shuttle service or call-and-demand charter service in the seven counties in the Denver metropolitan area Applicant seeks to serve (Adams, Arapahoe, Boulder, Denver, Douglas, Elbert, and Jefferson).  Metro Taxi’s Certificate PUC No. 1481 grants authority inter alia to provide call-and-demand taxicab service in seven slightly different counties in 
the Denver metropolitan area (Adams, Arapahoe, Boulder, Denver, Douglas, Jefferson, and Broomfield).
  Geographically, the authority Applicant requests would overlap in only six counties (Adams, Arapahoe, Boulder, Denver, Douglas, and Jefferson).
53. Metro Taxi’s Certificate PUC No. 1481 grants authority inter alia to provide 
call-and-demand taxicab service, which is provided in motor vehicles with a seating capacity of eight or less, and which entails exclusive use of the vehicle by the first customer, unless the first customer agrees to a shared ride, in which case the customer receives a reduced fare.  
Call-and-demand shuttle and call-and-demand charter services, however, do not entail such exclusivity and the customers share the vehicle.  The rate for a taxi service is a metered or a mileage rate, whereas call-and-demand shuttle service entails a per-passenger charge and charter service entails a charge per related group.
  
54. Whether or not call-and-demand shuttle and call-and-demand taxicab services are distinguishable from each other depends on the facts and circumstances of each case.  Based on the facts and circumstances of this proceeding, the ALJ finds that the Amended Application, if granted, would not create any “duplicating or overlapping authority,” as defined in Rule 6001(f), 4 CCR 723-6, with Metro Taxi’s Certificate PUC No. 1481.

55. To summarize Applicant’s burden of proof for the Application to be granted, as stated in detail in Paragraph No. II.B.39, at pages 13 and 14, Applicant must prove by a preponderance of the evidence the existence of the following essential elements:

(a)
Applicant must prove that there is a public need for the services Applicant proposes in the territory that Applicant seeks to serve;
(b)
When an existing carrier holds authority in the territory the applicant seeks to serve, Applicant must prove that the existing (or incumbent) carrier's service in such territory is substantially inadequate;
(c)
Applicant must demonstrate its financial fitness to own and to operate the requested authority; and
(d)
Applicant must demonstrate its operational fitness to own and to operate the requested authority.  

2. Public Need.

56. The Application, as amended, requests authority to operate as a common carrier by motor vehicle for hire to provide transportation of passengers in call-and-demand shuttle service and in call-and-demand charter service between all points in the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, Elbert, and Jefferson, State of Colorado.
57. Call-and-demand shuttle service is defined as “the transportation of passengers by a common carrier on a call-and-demand basis charged at a per-person rate and the use of the motor vehicle is not exclusive to any individual or group.…”
  

58. Charter service is defined as the transportation of a chartering party provided by a common carrier on a call-and-demand basis.
  
59. The public need for a new common carrier authority is broader than the individual needs and preferences of an applicant’s customers; the question turns upon the needs of the public as a whole,
 and whether there is a public need for the service proposed by Applicant in the proposed service area.

60. As to public need for Trans Denver’s services, Mr. Hart testified that Metro Taxi almost daily receives calls with requests for higher capacity vehicles and that existing Metro Taxi clients could utilize the proposed shuttle service.  Mr. Hart believed that it would be a benefit to Denver and the surrounding counties to have higher capacity shuttle vehicles picking up passengers.  

Mr. McBride testified that the public need for the proposed call-and-demand shuttle service is to serve current Metro Taxi business clients that have requested larger capacity vehicles.  He testified that a number of locations in Denver (e.g., Denver hotels, DIA, Five Points, LoDo, RiNo, Cherry Creek, and the Golden Triangle) were high-traffic areas with constant traffic that would be better served by the proposed call-and-demand shuttle service.  He 

61. believed that traffic congestion in these locations would be decreased by Trans Denver’s operations.  Mr. McBride did not specifically address the public need for the proposed 
call-and-demand charter service.  His discussion of other passengers Trans Denver could serve (e.g., day care centers, business centers, construction crews, work sites, amusement parks, corporate events, sports outings, and wedding parties), did not specify whether such service would be call-and-demand shuttle or call-and-demand charter service.  Significantly, Mr. McBride’s testimony about public need for the proposed services was focused on places and events to which he could market his transportation services, rather than on a real public need for the proposed services.  Applicant offered no testimony from individuals or groups that they would use the services proposed by Trans Denver or that addressed the overall context of the public’s transportation needs within the proposed seven-county service area.

62. The Application as amended, its supporting attachments, and the hearing testimonies of Messrs. Hart and McBride fail to demonstrate a public need for the proposed 
call-and-demand shuttle service and call-and-demand charter service between all points in the seven Denver metropolitan area counties.  Applicant’s statements in the Application as amended, and the witnesses’ hearing testimony regarding public need failed to address the overall context of the transportation needs of the public in the proposed seven-county service area; indeed, the discussion of public need only addressed Denver.  Applicant also failed to address how and why the proposed call-and-demand shuttle service and call-and-demand charter service would serve a demonstrated public need for passenger transportation services in the seven Denver metropolitan area counties.  

63. The ALJ finds that Applicant has failed to prove by a preponderance of the evidence that there is a public need for the proposed call-and-demand shuttle service and 
call-and-demand charter service between all points in the proposed service area in the seven Denver metropolitan area counties.
3. Substantial Inadequacy of Existing Call-and-Demand Shuttle Carriers.

64. Substantial inadequacy of the services of existing common carriers with authorities similar to the authority sought by an applicant is a sub-set of public need.  In his hearing testimony, Mr. McBride admitted he knew of at least three call-and-demand shuttle companies that operate in the Denver metropolitan area.  He did not discuss his awareness, if any, of call-and-demand shuttle companies that operate in the Denver metropolitan area.  Mr. McBride believed that services of the shuttle companies operating in the Denver metropolitan area were inadequate because he had seen them staging and working at DIA, but had rarely seen them at hotels.  (However, he did not mention which shuttle companies he had seen at DIA and at which hotels.)  For that reason, Mr. McBride believed that these shuttle companies were not meeting all of the needs of the traveling public or utilizing their potential.  Applicant presented no evidence to demonstrate that these incumbent shuttle companies are not ready, willing, and able at all times to render service to anyone who might demand it in the seven counties in the Denver metropolitan area Applicant proposes to serve.  Nor did Applicant present any evidence showing a general pattern of inadequate service on the part of these incumbent carriers in the same service area.
  

65. Mr. McBride’s testimony about where he had seen shuttle companies operating in the Denver metropolitan area and his opinion that they were not providing adequate service failed to prove that the call-and-demand shuttle services of the three incumbent carriers in the seven-county area is substantially inadequate.  The ALJ concludes that Applicant failed to prove by a preponderance of the evidence that the call-and-demand shuttle services of the three incumbent carriers is substantially inadequate in the proposed seven-county service area.
4. Financial Fitness.

66. Applicant carries the burden of proof to demonstrate its financial fitness and operational fitness to implement the services proposed in the requested authority.  Although the Commission has no rules quantifying a financial fitness standard for common carriers, the applicant must make some showing, however minimal, that it either has or has access to financial resources that will enable it to implement the proposed service.
  Fitness must be evaluated on a case-by-case basis upon the unique circumstances of each applicant and the proposed service.
  
67. Mr. McBride testified that Trans Denver had opened bank accounts at Colorado Business Bank and US Bank; at the time of the hearing, the balance of those accounts was $133,000.  While Trans Denver itself has no line of credit, it has access to lines of credit of MKBS to purchase vehicles.  The operations of Trans Denver would also be supported by the bank accounts of MKBS.  Financial fitness is also supported by the 2017 MKBS annual report attached to the Application, which shows a Colorado intrastate net income of $2.3 million.  

68. Applicant provided evidence that it has substantial funds and an available credit line to fund the proposed services.  The ALJ concludes that Applicant has sustained its burden to prove by a preponderance of the evidence that it is financially fit to implement the proposed services.  

5. Operational Fitness.

69. In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct 
for-hire passenger carrier operations.  Whether the applicant is willing and able to comply with applicable public utilities laws also bears upon the question of fitness.

70. Mr. McBride has been the Vice President of MKBS for 3 years and has worked for MKBS for 11 years.  If the Application were to be granted, Mr. McBride would oversee the operations of Trans Denver, while retaining his position as Vice President of Metro Taxi.  He would be the main person making financial decisions for Trans Denver.  Mr. McBride expected that about ten employees of MKBS would work in Trans Denver’s operations.  He had no specific business plan for Trans Denver, but planned to add vehicles as the business expanded.  

71. Mr. Hart’s current position with MKBS is Communications and Street Operations Manager in Denver.  He has worked in the taxi industry for approximately 25 years.  He has worked for MKBS (or its predecessor Metro Taxi) for 22 years of that time as a taxi driver and as a manager of its driver services, recruiting, and communications departments. Mr. Hart would hold a position with Trans Denver similar to his role with Metro Taxi – communications, scheduling, dispatch, and making sure that drivers follow the fare structure.  Robert McBride, the 100 percent owner of MKBS, would only have a limited role in the management of Trans Denver, but he would have final say over expenses and purchases.

72. Mr. Hart admitted that he was not specifically familiar with the Commission’s rules that apply to call-and-demand shuttle service, and that he was not familiar with the Commission’s rules that apply to call-and-demand charter service.  Mr. Hart has never managed or worked for a call-and-demand shuttle company or a call-and-demand charter company.  Mr. McBride had not recently reviewed the Commission rules that apply to call-and-demand shuttle service, and he admitted he was not as familiar with those rules as he should be.  He was not familiar with the Commission rules that apply to call-and-demand charter service.  Applicant introduced no evidence that Mr. McBride has ever managed or worked for a call-and-demand shuttle company or a call-and-demand charter company.  

73. The proposed call-and-demand shuttle service and call-and-demand charter service would be operated in the proposed seven-county service area with two 15-passenger 2015 Ford Transit vans.

74. Based upon the evidence in the record, the ALJ concludes that Applicant has failed in its burden to prove, by a preponderance of the evidence, that it possesses the operational fitness to own and operate the proposed call-and-demand shuttle service and call-and-demand charter service.  The statements in and attachments to the amended Application, as well as the hearing testimony, failed to prove its operational fitness by a preponderance of the evidence.  Indeed, Applicant failed to demonstrate that its management (Messrs. Sean McBride and Michael Hart) have any managerial competence and experience in the shuttle and charter industries sufficient to operate the proposed call-and-demand shuttle service and 
call-and-demand charter service.  There was no evidence about whether Applicant has physical facilities, such as office space, supplies, storage, and maintenance garages, which would be adequate to support the proposed call-and-demand shuttle service and call-and-demand charter service.  While it may be that Trans Denver could use MKBS’ existing physical facilities, which support Metro Taxi’s operations, to support its shuttle and charter operations, there is no evidence to prove that fact or whether MBKS’ existing facilities would be sufficient to support the additional burden of the proposed Trans Denver operations.  Finally, Applicant presented no evidence that two 15-passenger vans would be adequate to support both call-and-demand shuttle service and call-and-demand charter service in the proposed seven-county service area, or that a base of operations at MKBS’ location in Denver would not result in passengers experiencing unreasonable wait times.  There is a serious question about whether two 15-passenger vans would be adequate to serve both call-and-demand shuttle customers and call-and-demand charter customers in such a large service area.

75. The ALJ concludes that Applicant has failed to satisfy its burden to prove, 
by a preponderance of the evidence, that it is operationally fit to implement the proposed 
call-and-demand shuttle service and call-and-demand charter service in the seven-county service area.

76. Based upon the lack of substantial evidence in the record, the ALJ will deny the Application, as amended, for authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers in call-and-demand shuttle service and call-and-demand charter service between all points in the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, Elbert, and Jefferson, State of Colorado.  
77. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following Order.
IV. ORDER

A. The Commission Orders That:

1. Consistent with the findings and conclusions in this Decision, the Application filed on November 19, 2018, and amended on December 4, 2018, by MKBS, LLC, doing business as Trans Denver, for a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire is denied.  

2. Proceeding No. 18A-0815CP is closed. 
3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
4. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  
b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.
5. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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� See § 40-6-109.5(2), C.R.S.  


�  Trans Denver’s Statement of Financial Fitness in the original Application stated, “See attached P&L” (Application, ¶ 13 at p. 5), but no profit and loss statement was attached.  Instead, Mr. McBride filed with the original Application the 2017 Annual Report for MKBS, LLC.  According to Commission records, MKBS, LLC is the owner of Metro Taxi &/or Taxis Fiesta &/or South Suburban Taxi &/or Northwest Suburban Taxi &/or Metro Yellow Taxi.  Commission records also list Mr. McBride as the Vice President of Metro Taxi et al.  


�  See Amended Application, ¶ 13 at p. 5.


� See the November 26, 2018 Notice.  Since the ten-day deadline under Rule 1405(k) fell on Saturday, January 5, 2019, the deadline was extended by operation of law until the next business day, or until Monday, January 7, 2019.  Section 40-6-121, C.R.S.  


�  See Rule 1405(k) of the Rules of Practice and Procedure, 4 CCR 723-1.  


�  Intervention, ¶ 2 at p. 1.


�  See Intervention, Exhibit B.  Exhibit A to the Intervention was a copy of the Commission’s November 26, 2018 Notice. 


�  Intervention, ¶ 3 at  p. 1.


�   Intervention, ¶¶ 4, 5, 6, and 9 at pp. 1 and 2.


� See Decision No. R19-0085-I ¶¶ 10 through 15 at pp. 4 through 6.  See Rule 1401(b) of the Rules of Practice and Procedure, 4 CCR 723-1, which requires that, “A notice of intervention as of right, unless filed by Commission staff, shall state the basis for the claimed legally protected right that may be affected by the proceeding.”  In a notice of intervention as of right, attaching the Commission Certificate is the most common and effective method of demonstrating “the basis for the claimed legally protected right” of the motor carrier alleging that it is entitled to intervene by right.  


�  See Rules 1201(a) and 1201(b)(II) of the Rules of Practice and Procedure, 4 CCR 723-1.  


�  See Decision No. R19-0085-I ¶¶ 17 through 27 at pp. 6 through 8.  See also § 13-1-127(2), C.R.S.  The items listed, if found by the ALJ to be true, are exceptions to Rule 1201(a), 4 CCR 723-1, which would allow a �non-attorney to represent a closely-held entity, including an LLC.


�  See Decision No. R19-0085-I ¶ 28 at p. 8.  


�  See Id. ¶ 30 at p. 9.  


�  See Id. ¶ 32 at p. 9.  


�  See Id., ¶¶ 33 through 45 at pp. 9 through 12.  


�  See Decision No. R19-0137-I, ¶ 19 at p. 6 (Mailed on February 4, 2019).  


�  Id., ¶ 27 at p. 8.  


�  Id., ¶¶ 28 through 30 at p. 8; Ordering Paragraphs II.A.1, 3 through 6 at pp. 9 and 10.  


�  Id., ¶ 26 at pp. 7 and 8.  


�  Section 13-1-127(1)(a), C.R.S.


� Applicant did not offer into evidence the February 15, 2019 filing that answered a series of questions about its financial and operational fitness.  


�  Hearing Exhibit 1, Application, §§ 9 and 10, p. 3.  


�  None of these statutory exceptions applies to the new authority sought in the Application in this proceeding.  


�  See §§ 13-25-127(1) and 24-4-205(7), C.R.S.; Rule 1500 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.  


�  See Mile High Cab, Inc. v. Colorado Public Utilities Commission, 302 P.3d 241, 246 (Colo. 2013); Swain v. Colorado Department of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).


� City of Boulder v. Public Utilities Comm’n., 996 P.2d 1270, 1278 (Colo. 2000) (internal citation omitted).  


�  Id., 122 P.3d at 250 [citations omitted].  


� Durango Transportation, Inc. v. Colorado Public Utilities Comm’n., 122 P.3d 244, 247 (Colo. 2005) [citations omitted].  


�  Id., 122 P.3d at 251.  


�  Id., 122 P.3d at 246, 247, and 251.   


�  Id., 122 P.3d at 247-248, 250-251 [citations omitted; emphasis in the original].


�  Hearing Exhibit 1, § 10 at page 5.  See Footnote 2 at pages 2 and 3.  


�  Hearing Exhibit 2, Attachment, Statement of Trade Name of a Reporting Entity.  


�  See also Hearing Exhibit 1, § 11, p. 4.  


�  Mr. Sean McBride testified that Robert McBride, who is his father and the 100 percent owner of MKBS, would only have a limited role in the management of Trans Denver.  


�  Hearing Exhibit 1, §§ 15, 16, and 17, pp. 5 and 6.  At the hearing, Mr. McBride testified that he did not believe that the authority sought in the Application duplicated the authority held by Metro Taxi.  


�  See Decision No. C16-0664 (mailed on July 18, 2016) in Proceeding No. 13A-0892CP-Transfer and Certificate PUC No. 1481 restated in that Decision.  


�  Compare Rules 6201(d) (chartering party) and 6201(m) (shuttle service) with Rules 6201(q) (taxicab) and 6201(r) (taxicab service).  See also Rules 6252(b), (c), and (d) (notice of taxicab rates); and Rule 6253(a) (multiple loading in taxicabs). 


�  Rule 6201(m) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.  


� Rule 6201(c) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6; see also Rule 6201(b), 4 CCR 723-6; and Paragraph II.A.31 at pp. 10 and 11 supra.


�  Trans-Western Express Ltd., v. Public Utilities Comm’n., 877 P.2d 350, 354 (Colo. 1994).  


�  Durango Transportation, Inc. v. Colorado Public Utilities Comm’n., 122 P.3d at 247.


�  See Durango Transportation, Inc. v. Colorado Public Utilities Comm’n., 122 P.3d at 246-247.


�  See Id., 122 P.2d at 247-248.  


�  Acme Delivery Service, Inc. v. Cargo Freight Systems, Inc., 704 P.2d 839, 843 (Colo. 1985).


�  See e.g., Decision No. C09�0207, issued February 27, 2009, Consolidated Proceeding Nos. 08A-241CP, 08A-283CP, 08A-284CP-Extension, and 08A-300CP.


�  See, Thacker Brothers Transportation v Public Utilities Commission, 543 P.2d 719, 721 (Colo. 1975).


�  See Durango Transportation, Inc. v. Colorado Public Utilities Comm’n., 122 P.3d at 247, 251-252.
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