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I. STATEMENT

1. On December 21, 2018, Public Service Company of Colorado (the Company or PSCo) filed Advice Letter No. 940-Gas (Advice Letter) with accompanying tariff sheets and attachments with the Public Utilities Commission (Commission). At the same time, PSCo filed a Motion [] for Commission Approval of an Alternative Form of Notice (Motion for Alternative Notice) seeking an order allowing it to provide public notice of this matter by publication 
in The Denver Post (in addition to filing it with the Commission). Motion for Alternative 
Notice, ¶ 2.  The Commission granted the Motion for Alternative Notice on January 3, 2019. Decision No. C19-0009-I.

2. On January 10, 2019, Public Utilities Commission Staff (Staff) filed a Protest Letter indicating that it needs time to analyze the proposed rates to ensure that the rates reflect ratemaking principles and take into account all relevant impacts of the Federal Tax Cut and Jobs Act of 2017, Pub. L. 115-97, Dec. 22, 2017, 131 Stat. 2054, (Tax Cut and Jobs Act).
 Staff further states that a review of the proposed rates is appropriate because PSCo’s current pipeline tariffs are based on a 2013 test year but the proposed rates result from a revenue requirement based on 2018 costs. 
3. On January 11, 2019, PSCo filed Advice Letter No. 940-Gas-Amended (Amended Advice Letter), accompanying amended tariff sheets and supporting attachments. Through the Amended Advice Letter, PSCo seeks to decrease the Front Range Pipeline Firm Gas Transportation Service (TF-FRP Surcharge) and Front Range Pipeline Interruptible Gas Transportation Service (TI-FRP Surcharge) in its Colorado P.U.C. No. 6-Gas tariff, effective January 21, 2019 to account for the updated Federal Income Tax rate, other impacts of the Tax Cut and Jobs Act, and the principles approved in Commission Decision No. C18-1158 in Proceeding No. 17AL-0363G (issued on December 21, 2018). 
4. On January 15, 2019, PSCo filed an Affidavit of Publication indicating that the Advice Letter was published it in The Denver Post. 

5. On January 18, 2019, the Commission set the tariff pages for hearing, suspended the effective date of the Amended Advice Letter for 120 days until May 21, 2019, set a 30-day intervention deadline, and referred this proceeding to an Administrative Law Judge (ALJ) for disposition.  Decision No. C19-0076.  

6. The proceeding was subsequently assigned to ALJ Farley, who scheduled a prehearing conference for February 22, 2019, ordered PSCo to confer with any party that intervened on a procedural schedule, and ordered the parties to file a report on the results of their conferral by February 21, 2019.  Decision No. R19-0125-I issued January 30, 2019.  

7. On February 6, 2019, Staff filed its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1401, and Request for Hearing (Intervention). Staff’s Intervention requests a hearing and provides notice that it intends to address multiple issues, including compliance with Commission decisions setting rates for PSCo, and whether all implications of the Tax Cuts and Jobs Act have been properly considered. 
8. No other party intervened in this matter. 
9. After conferring with Staff, PSCo filed an Unopposed Motion to Vacate Prehearing Conference, Establish a Procedural Schedule, and Waive Response Time (Unopposed Motion) on February 21, 2019. The Unopposed Motion proposed a schedule for filing direct testimony, answer testimony, corrected testimony, prehearing motions, a settlement agreement, statements of position, and a hearing date. It also requested that the ALJ further suspend the effective date of the tariff sheets by 90 days. 

10. On February 22, 2019, ALJ Farley vacated the prehearing conference, approved the parties’ proposed procedural schedule and hearing date, and suspended the effective date of the tariff sheets to August 19, 2019.  Decision No. R19-0199-I. And, on February 27, 2019, the undersigned ALJ issued a decision making minor changes to the schedule previously ordered by Decision No. R19-0199-I, including changing the hearing date to May 2, 2019.  Decision No. R19-0206-I. 

11. On March 14, 2019, PSCo timely filed the Direct Testimony and Attachment of Michelle M. Applegate (Applegate Testimony), PSCo’s Director of Regulatory Administration. Applegate Testimony 1: 1-7. 

12. On March 20, 2019, Staff filed a Notice of Withdrawal of Request for Hearing (Withdrawal). The Withdrawal states that Ms. Applegate’s Testimony provided support for the Amended Advice Letter and addressed “the issues highlighted in Staff’s Intervention.” Withdrawal at 1. The Withdrawal also indicates that after reviewing Ms. Applegate’s Testimony, “Staff does not have any further questions for the Company concerning its amended advice letter. Accordingly, Staff withdraws its request for hearing.” Id. The Withdrawal asserts that the Amended Advice letter now stands “unopposed” and is ripe for a Commission decision approving the Amended Advice letter and requiring PSCo to file a compliance advice letter making minor adjustments to rates, requiring a subsequent advice letter adjusting the revenue requirement following the first 12-month period and acknowledging PSCo’s commitment to file direct testimony with future advice letter filings concerning the Front Range Pipeline.  Id. at 1-2. 

13. On March 21, 2019, PSCo filed an Unopposed Motion to Vacate Remaining Procedural Schedule, Waive Response Time, and Approve Amended Advice Letter (Second Unopposed Motion) seeking an order vacating all procedural deadlines and the evidentiary hearing in this matter. The Second Unopposed Motion submits that this matter is ripe for a Commission decision approving the Amended Advice letter, essentially, as outlined in Staff’s Withdrawal and requests that such a decision be issued. Second Unopposed Motion, ¶ 10; Withdrawal at 1-2. 

14. On March 26, 2019, Chief ALJ Harris Adams partially granted the Second Unopposed Motion by vacating the procedural schedule and hearing date. Decision 
No. R19-0282-I. The same Decision reserved ruling on the merits of this proceeding. Id.
II. FINDINGS, DISCUSSION, AND CONCLUSIONS 
15. Though Staff did not withdraw its Intervention, Staff plainly states that the Amended Advice Letter is unopposed, and that it no longer requests a hearing. Withdrawal 
at 1-2.  As a result, the ALJ finds that Staff has withdrawn its objections to the Amended Advice Letter. Because Staff is the only Intervenor in this proceeding, the ALJ finds that the Amended Advice Letter is no longer contested. 

16. Since the Amended Advice Letter and accompanying tariff sheets are not contested, the record includes sufficient facts to make a determination on the relief sought, all parties agree the matter is ripe for a decision, and a hearing is not requested or required by law, the ALJ will consider the Amended Advice Letter and accompanying tariff sheets based on the record, without a formal hearing. § 40-6-109(5), C.R.S., and Rule 1403(a) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1. 
The Amended Advice Letter includes an updated revenue requirement of $1,012,562 for the TF-FRP and TI-FRP Surcharges to reflect the tax savings
 from the Tax Cut and Jobs Act and costs for the 2018 calendar year, and a decrease to PSCo’s annual gas revenues by $842,947 based on the 2018 calendar year. Amended Advice Letter at 2. The proposed revenue requirement of $1,012,562 incorporates a reduction of $341,220 (as a refund to ratepayers). Id.; Amended Exhibit 2 to Amended Advice Letter, line 48. Ms. Applegate’s 

17. Testimony states that this is a one year reduction for 2018 only, intended to provide the 
benefits of the tax savings as if the lower surcharges were in place in 2018. Applegate 
Testimony, 11: 13-16; Amended Exhibit 2 to Amended Advice Letter, line 48. Moving forward, PSCo seeks to set the ongoing revenue requirement at $1,353,782, which accounts for the lower tax rate associated with the Tax Cut and Jobs Act.  Applegate Testimony, 6: 18-20 – 7:  1-5. 
18. The Amended Advice letter also seeks to decrease three surcharges in PSCo’s Colorado P.U.C. No. 6-Gas:  two within the TF-FRP Schedule and one within the 
TI-FRP Schedule. Amended Advice Letter at 2; Amended Tariff at 1-2. Specifically, it reflects 
a decrease in the maximum Firm Capacity Reservation Surcharge applicable for firm transportation service over the Front Range Pipeline under the TF-FRP Schedule in PSCo’s Colorado P.U.C. No. 6-Gas tariff from $0.273 per Dekatherm (Dth) per month of reserved Peak Day Quantity to $0.147 per Dth and a decrease to the maximum Secondary Transportation Commodity Surcharge in the TF-FRP Schedule and the maximum Transportation Commodity Surcharge in the TI-FRP Schedule from $0.024 per Dth to $0.014 per Dth. Id. 
19. Notably, sometime after it filed the Amended Advice Letter and accompanying tariff sheets, PSCo discovered that it inadvertently used a December 2018 monthly run rate instead of the 2018 annual volumes when calculating the new surcharges. Applegate Testimony, 12: 12-14. As a result, the proposed surcharges in the Amended Advice Letter and accompanying tariff are not accurate. Id. at 12: 14-17. PSCo proposes to account for this error by updating the surcharge amounts through a compliance filing with accompanying support for the updated surcharges once a final decision issues. Id. The proposed compliance filling will modify the Schedule TF-FRP maximum  Firm Capacity  Reservation  Surcharge from  $0.147 to  $0.155 per

Dth per month of reserved Peak Day Quantity and will modify the Schedule TI-FRP Surcharge from $0.014 to $0.015 per Dth. Id. Based on totality of the record, the ALJ construes PSCo’s proposed compliance filing to include an adjustment to the maximum Secondary Transportation Commodity Surcharge in the TF-FRP Schedule from $0.014 to $0.015 per Dth. Id. at 12: 3-17.
  PSCo’s proposed compliance filing will reflect a refund of $341,220 that resulted from the lower tax rates of the Tax Cut and Jobs Act. Id. at 15: 20-23 – 16: 1-4.
20. These minor adjustments to the surcharges do not impact the proposed revenue requirement calculations in the Amended Advice Letter. Id. at 12: 19-22. 

21. Through Ms. Applegate’s testimony, PSCo requests that the Commission require it to make a compliance advice letter filing as described above, and make a subsequent advice letter filing adjusting the revenue requirement following the first 12-month period in which the new surcharges are in effect. PSCo also asks that the Commission’s decision acknowledge PSCo’s commitment to Staff to file direct testimony concurrently with any future advice letter filings concerning the Pipeline. Id. at 16: 12-21. 

22. The Commission has jurisdiction in this matter through its regulatory authority over public utilities’ rates and charges. §§ 40-3-101 and 102, C.R.S.  

23. The primary purpose of utility regulation is to ensure that rates and charges are not excessive or unjustly discriminatory. Cottrell v. City & County of Denver, 636 P.2d 703, 711 (Colo. 1981).  Indeed, rates and charges must be “just and reasonable.” § 40-3-101, C.R.S. 
24. Building on this, the Colorado Supreme Court explained that:  
[t]hose charged with the responsibility of prescribing rates have to consider the interests of both the investors and the consumers.  Sound judgment in the balancing of their respective interests is the means by which a decision is reached rather than by the use of a mathematical or legal formula.  After all, the final test is whether the rate is ‘just and reasonable.’  And, of course, this test includes the constitutional question of whether the rate order ‘has passed beyond the lowest limit of the permitted zone of reasonableness into the forbidden reaches of confiscation.’  

Public Utilities Commission v. Northwest Water Corporation, 451 P.2d 266, 276 (Colo. 1969) (citations omitted). The Commission also considers whether the rates and charges, taken together, are likely to generate sufficient revenue to ensure a financially viable public utility, which is in both the ratepayers’ interest and the investors’ interest. And, though the utility and its investor’s interests must be considered, the Commission must also balance that to ensure that “the monopoly which a utility enjoys cannot be exerted to the public detriment to impose oppressive rates.” Id. at 279.   
25. PSCo carries the burden to show, by a preponderance of the evidence, that the proposed tariff is just and reasonable, as discussed above. §§ 40-3-101 and 13-25-127(1), C.R.S.; Rule 1500, 4 CCR 723-1. 
26. The ALJ finds that PSCo’s proposed tariff as described in ¶ 19 will result in a refund to ratepayers to provide the benefits of tax savings as if the lower surcharges were in place in 2018 and on-going lower surcharges. Given that the proposed changes will decrease surcharges going forward, the surcharges are not oppressive or excessive. To the contrary, the proposed lower surcharges benefit ratepayers and are in the public interest. And, the ALJ finds that the proposed lower surcharges are likely to generate sufficient revenue to ensure a financially viable public utility, which is in both the ratepayers’ interest and the investors’ interest.
27. Because the Amended Advice Letter and accompanying tariff sheets do not accurately reflect the changes to the surcharges that PSCo seeks, the ALJ rejects the Amended Advice Letter and accompanying tariff sheets. Applegate Testimony, 12: 12-17.  
28. Based on the record and after considering all applicable law, the ALJ finds that PSCo has met its burden to establish that the proposed tariff, as described in ¶ 19, is just and reasonable and should be accepted by the Commission. To effectuate the changes PSCo proposes, it should be required to make compliance filings, as explained below. 

29. Consistent with the parties’ requests, this Decision acknowledges PSCo’s commitment to Staff to file direct testimony concurrently with future advice letter filings concerning the Front Range Pipeline and requires PSCo to make a subsequent advice letter filing to adjust the revenue requirement following the first 12-month period in which the new surcharges discussed are in effect. Second Unopposed Motion, ¶ 10; Withdrawal at 1-2. 

30. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER

A. The Commission Orders That:

1. The effective date of the tariff sheets filed with Amended Advice Letter 
No. 940-Gas on January 11, 2019 is permanently suspended and may not be further amended. 
2. The tariff sheets filed with Amended Advice Letter No. 940-Gas on January 11, 2019 are permanently suspended and may not be further amended. 
3. Within ten days of the date this Recommended Decision becomes a Commission decision, if that is the case, Public Service Company of Colorado (PSCo) must make a compliance filing as described in ¶ 19 above. The advice letters and tariffs must comply in all substantive respects to this Decision in order to be filed as a compliance filing on shortened notice.
4. PSCo will make a subsequent advice letter and tariff filing to adjust the revenue requirement following the first 12-month period in which the new surcharges discussed herein are in effect. This will be filed as a new advice letter proceeding and must comply with all applicable rules. 
5. This Recommended Decision will be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision will be served upon the parties, who may file exceptions to it.  
7. The response time to exceptions is shortened to seven days.

8. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision will become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

9. If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

10. If exceptions to this Recommended Decision are filed, they may not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MELODY MIRBABA
________________________________
                     Administrative Law Judge




� The Tax Cut and Jobs Act of 2017, effective January 1, 2018 amended the Internal Revenue Code of 1986, which is codified in Title 26 of the United States Code. 


� The Tax Cut and Jobs Act lowered PSCo’s Federal Income Tax rate from 35 percent to 21 percent as of January 1, 2018. Amended Exhibit 2 to Amended Advice Letter, line 27; Pub. L. 115-97. 


� In doing so, the ALJ particularly relies on Ms. Applegate’s reference to both the maximum Secondary Transportation Commodity Surcharge in the TF-FRP Schedule and the maximum Transportation Commodity Surcharge in the TI-FRP Schedule to $0.014 per Dth, (Applegate Testimony, 12: 5-9), just before she explains that the $0.014 surcharge should be modified in a compliance filing to $0.015. Applegate Testimony, 12: 12-17. 
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