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I. STATEMENT

A. Summary

1. This Recommended Decision addresses the Application filed by Black Hills Colorado Electric, Inc. (BHCOE) seeking Commission approval to assume an additional $65 million in long-term debt by satisfying the $150 million intercompany note currently payable to Black Hills Utility Holdings, Inc. (BHUH) and entering into a new $215 million intercompany note payable to Black Hills Corporation (BHC) at an interest rate of 4.397 percent (hereinafter rounded to 4.4 percent) (Application).  As explained more fully below, the $215 million proposed debt is comprised of three distinct components: a $150 million component, a $40 million component, and a $25 million component.  BHCOE seeks approval of the Application pursuant to § 40-1-104, C.R.S., and Rules 3002(a)(VI) and 3105(b) of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3.  For the reasons stated below, the evidentiary record does not support the conclusion that the transactions proposed in the Application are “inconsistent with the public interest or that the purpose thereof is not permitted or is inconsistent with the provisions of this section.”
  Accordingly, the Application is granted.    
B. Background

2. On December 7, 2018, BHCOE filed the Application.  BHCOE filed the written testimony of Christianne Curran and Michael Harrington, and attachments thereto, in support of the Application.   

3. The Commission issued a Notice of Application Filed (Notice) on December 10, 2018 establishing a ten-day intervention period.  The Notice stated that the Commission had scheduled the Application for hearing on January 9, 2019 at 10:00 a.m.
4. On December 20, 2018, Staff of the Colorado Public Utilities Commission (Staff) and the Colorado Office of Consumer Counsel (OCC) each timely filed notices of intervention by right (collectively, Intervenors). 

5. On January 4, 2019, the Commission issued Decision No. C19-0011-I that deemed the Application complete, vacated the hearing scheduled for January 9, 2019, found good cause to extend the 30-day deadline to grant or deny the Application, extended the Decision deadline, and referred the proceeding to an Administrative Law Judge (ALJ).  The proceeding was subsequently assigned to the undersigned ALJ.  

6. On January 7, 2019, the ALJ issued Decision No. R19-0222-I that scheduled a prehearing conference for January 9, 2019 at 10:00 a.m.  

7. The prehearing conference took place starting at 10:00 a.m. on January 9, 2019.  At the prehearing conference, the parties presented a proposed stipulated prehearing schedule and hearing date.  The ALJ accepted both and stated that a written decision stating as much would issue.  

8. On January 23, 2019, Decision No. R19-0073-I issued.  That decision scheduled the hearing for February 28, 2019 and adopted the prehearing procedural schedule and discovery procedures agreed to by the parties and presented at the prehearing conference on January 9, 2019.  The schedule included deadlines for the filing of written answer and rebuttal testimony.  

9. Consistent with the prehearing schedule, Staff and the OCC filed written answer testimony and attachments of Fiona Sigalla and Ronald Fernandez, respectively, on February 8, 2019, and BHCOE filed the written rebuttal testimony and attachments of Ms. Curran and Mr. Harrington on February 19, 2019.   

10. On February 28, 2019, the hearing took place as scheduled.  Ms. Curran, Mr. Harrington, Ms. Sigalla, and Mr. Fernandez were presented for cross-examination.  Exhibits 1, through 4, 4C, 5, 5C, 6 through 7, 7C, 8 through 9, 9C, 10 through 11, 11C, and 12 were admitted into the evidentiary record.  At the end of the hearing, the undersigned ALJ closed the evidentiary record.  

11. BHCOE, Staff, and the OCC filed Statements of Position (SOPs) on March 8, 2019.  In their SOPs, BHCOE argues that the Application should be granted, Staff asserts that the Application should be denied in its entirety, and the OCC contends that it does not oppose the request for $215 million in debt, but opposes the proposed cost of debt for the $40 million and $25 million components of the proposed debt.  As to those two components totaling $65 million, the OCC advocates for a cost of debt lower than 4.4 percent,
 and identified six ways to determine the cost of debt.
     
12. In rendering this Decision, the ALJ has carefully reviewed and considered all the evidence introduced by the Parties during the hearing, including the testimony and hearing exhibits, even if this Decision does not specifically address all of the evidence presented, or every nuance of each party’s position in each issue.  Moreover, the ALJ has considered all the legal arguments set forth in the SOPs, even if the Decision does not explicitly address every legal argument.  In rendering this Decision, the ALJ has weighed the evidence and evaluated the credibility of all the witnesses and hearing exhibits.
  

II. FINDINGS OF FACT

A. Background

13. In its Application, BHCOE proposes to take three actions that collectively result in BHCOE assuming $215 million in long-term debt payable to BHC.
  First, BHCOE proposes to pay off an existing $150 million intercompany promissory note currently payable to BHUH, and then establish a new intercompany promissory note payable to BHC under the same terms and conditions as the original note.
  Second, BHCOE proposes to add $40 million of long-term debt to the $150 million intercompany promissory note to finance capital projects completed in 2016, including the LM6000 gas-fired combustion turbine generating unit.
  Third, BHCOE proposes to add a further $25 million of long-term debt to the $150 million intercompany promissory note “for general corporate purposes” for long-lived assets such as transmission and generation, including the Peak View Wind Project that was placed into service in 2016.
  

14. According to BHCOE, the $215 million of debt that it proposes to assume is funded from a $525 million ten-year note issued by BHC on November 19, 2013.  The $525 million debt has a combined interest and finance cost of 4.397 percent (hereinafter rounded to 4.4 percent), and a maturity date of November 30, 2023.  The $215 million of debt that BHCOE proposes to assume would have the same combined interest and finance cost (4.4 percent) and maturity date (November 30, 2023) as the underlying $525 million ten-year note from which it is funded.
 

15. BHCOE contends that the actions proposed in the Application are the result, in part, of a simplification of its organizational structure.  Specifically, BHCOE asserts that 
long-term intra-company financing will be directly between BHC and BHCOE and no longer through an intermediary within the corporate family (i.e., BHUH).
  
B. Prior Commission Decisions

1. BHCOE
In arguing for the approval of the Application, BHCOE first asserts that the Commission has previously approved the assumption by BHCOE of the $150 million and $40 million components of the $215 million total proposed debt.  As to the $150 million that is 

16. currently payable by BHCOE to BHUH pursuant to a ten-year note at an interest rate of 4.4 percent, BHCOE contends the Commission approved the inclusion of this debt in its debt/equity structure for purposes of setting rates in 2014
 and 2016,
 and approved that amount to be assumed as long-term debt by BHCOE in 2015.
  According to BHCOE, the Commission has thus explicitly held that the assumption of this debt is consistent with the public interest in the 2015 Securities Application Proceeding, and implicitly held as much in the 2014 and 2016 Phase I Rate Proceedings.
 

As to the $40 million component of the proposed $215 million debt, BHCOE states that it requested this amount as a pro forma adjustment to its actual capital structure in its 2016 Phase I Rate Proceeding in which BHCOE used a 2015 Historic Test Year to derive its revenue requirement.
  Specifically, BHCOE states that it requested the pro forma adjustment to its capital structure based on the assignment in 2016 of the $40 million at 4.4 percent from BHC to BHCOE.  The assignment of the $40 million of additional debt supported the financing of new capital projects at that time, such as the construction of the LM6000 gas-fired combustion turbine generating unit, pursuant to the Clean Air Clean Jobs (CACJA).
  Although the 

17. Commission denied the pro forma adjustment as proposed by BHCOE,
 the Commission established rates that nonetheless reflected the $40 million assignment of additional debt.

18. BHCOE concludes that its request in its Application “is simply an accounting function” because it requests the Commission to allow BHCOE to treat the debt in the same way that the Commission did in allowing BHCOE to “reflect[] these debts [in] the Company’s rates.”
  BHCOE concludes that “[b]ecause the Commission has already approved the rate impacts associated with the $150 million and $40 million debts, there is no basis to deny [BHCOE’s] request to assume these long-term debts for accounting purposes.”
  Like the $150 million addressed above, therefore, BHCOE effectively argues that the Commission implicitly held that the assumption of this debt at the 4.4 percent interest rate by BHCOE is not inconsistent with the public interest in the 2016 Phase I Rate Proceeding.
  

19. BHCOE states that the Commission has not previously addressed the final $25 million component of the $215 million of debt proposed in the Application.
  

2. Staff and the OCC

20. In its SOP, Staff does not contest BHCOE’s statements concerning the Commission’s prior decisions with respect to the $150 million and $40 million components of the $215 million proposed debt.  In her testimony, Ms. Sigalla agreed that the Commission approved BHCOE to assume as long-term debt the $150 million component in 2015.
  In addition, neither Ms. Sigalla nor Staff dispute BHCOE’s statements concerning the Commission’s treatment of the $40 million component in the 2016 Phase I rate case proceeding.  

21. Conversely, in its SOP, the OCC addresses the Commission’s decisions with respect to the $40 million component, but not the $150 million component.  As to the former, the OCC argues that the Commission approved the $40 million pro forma adjustment exclusively for purposes of creating a separate capital structure and rate of return to recover the costs of construction of the LM6000.  The Commission did not authorize the pro forma adjustment for purposes of setting base rates.
  The OCC also states that the Commission approved the use of the $40 million for recovery of construction costs of the LM6000, but BHCOE is now seeking to use the $40 million not just for the LM6000, but also for recovery of the costs of other capital projects completed in 2016.
  Based on these distinctions, the OCC asserts that the Commission’s 2016 decision merely set 4.4 percent as the ceiling for the cost of debt, and that the actual cost of debt should be lower “because the debt is not exclusively for financing of the cost of the construction of the LM6000.”
  

3. Analysis

Based on the foregoing, the ALJ finds that the Commission previously: (a) approved the inclusion of the $150 million component in BHCOE’s debt/equity structure and 

22. in the calculation of the cost of debt in BHCOE’s Phase I Rate Proceedings in 2014
 and 2016,
 and approved BHCOE’s uncontested application to assume that amount as long-term debt in 2015;
 and (b) applied the $40 million component for purposes of creating a separate capital structure and rate of return to recover the costs of construction of the LM6000 in BHCOE’s 2016 Phase I Rate Proceeding.
  In the 2014 and 2016 Phase I Rate Proceedings, the question of whether inclusion of the $150 million component in BHCOE’s debt/equity structure and cost of debt is inconsistent with the public interest was not expressly addressed by the Commission.  However, in each proceeding, the Commission would not have reached the outcome that it did if the result was inconsistent with the public interest.  
C. Interest Rate

1. BHCOE

23. Ms. Curran testified that the 4.4 percent interest rate on the proposed debt is reasonable given that it is unlikely BHC could issue debt now, or could have issued debt in the recent past, for less than 4.4 percent.  To support her conclusion, Ms. Curran testified that the appropriate method to estimate a hypothetical rate is to sum the average rate on a comparable note and the average debt issuance costs.
  If a Treasury note is used as the basis for comparison, BHC’s average credit spread above the rate of the Treasury note must be added as well.
  Finally, if the amount financed is less than $300 million, an additional premium is added for the debt not being “index-eligible.”
  

24. Ms. Curran went on to testify that the average rate on ten-year treasury notes between July 2, 2018 and December 31, 2018 was 2.9793 percent, the average credit spread on BHC’s ten-year notes from January 1, 2018 and June 19, 2018 was 1.30 percent, and the average costs for an issuance of this size during this period was 0.08 to 0.010 percent.  Summing these components results in a hypothetical rate of 4.36 to 4.38 percent for index-eligible debt using ten-year Treasury bills as the basis for the calculation.
  

25. If ten-year BBB-rated utility debt is used as the basis for comparison, Ms. Curran testified that the average yield for such debt during the same period was 4.321 percent.  Summing the average yield and the average debt issuance costs noted above results in 
a hypothetical rate of 4.401 to 4.421 percent.
  While not expressly stated, it appears that 
these estimates are for index-eligible debt because Ms. Curran did not add a premium for 
non-index-eligible debt.
  

26. If non-index-eligible BBB-rated five-year utility-rated debt is used for purposes of comparison, Ms. Curran testified that the results are similar.  Specifically, Ms. Curran testified that the average yield for five-year BBB-rated non-index-eligible utility debt from July 27, 2018 to January 28, 2019 was approximately 4.0 percent.
  The premium associated with the 
non-index eligible size of the debt is approximately 0.125 percent to 0.25 percent.
  And, the average debt issuance costs are 0.30 to 0.35 percent, which is higher than above because they are fixed and being applied to a lower level of debt.
  Based on the foregoing, Ms. Curran estimated that the rate on recently-issued non-index-eligible BBB-rated five-year utility-rated debt would have been 4.425 percent to 4.6 percent.
 

27. Finally, Ms. Curran testified that BHC’s most recent debt issuance was on August 17, 2018.  At that time, BHC issued $400 million of debt with a maturity date in 2033.  The all-in cost was 4.5 percent.
  Ms. Curran concluded that the current proposal for BHCOE to assume debt at 4.4 percent with a maturity date in 2023 is reasonable.
  

2. Staff and the OCC

28. Mr. Fernandez agreed with Ms. Curran that the appropriate method to estimate a hypothetical rate for a debt issuance by BHC below $300 million using a Treasury note as the point of departure is to sum the average rate of the Treasury note over a relevant period of time, BHC’s average credit spread over the Treasury note, the average debt issuance costs, and a premium for the debt not being index-eligible.
  Based on the foregoing, Mr. Fernandez agreed that if BHC issued five-year debt today, a 4.4 percent interest rate for such debt would be “in the realm of reasonableness.”
  Nevertheless, Mr. Fernandez advocated for a rate equal to or lower than the lower rates BHC has assigned to itself and its unregulated subsidiaries.
  

29. Staff did not offer an opinion on the likely interest rate that any of Black Hills’ family of entities could obtain if it issued debt today, in the recent past, or in the future.  Staff testified that such an exercise would be too speculative to be worthwhile and that the appropriate interest rate on debt to be assigned to BHCOE is not at issue in this proceeding.
  Ms. Sigalla, on behalf of Staff, described a rising interest rate environment of at least several months, where expectations concerning the rate of increase have recently diminished.
  

3. Analysis

30. BHCOE presented evidence that the 4.4 percent interest rate on the long-term debt proposed to be assumed is consistent with the interest rate that BHCOE would obtain if it issued debt today or had done so in the recent past.  Neither Staff nor the OCC have offered evidence that adequately rebuts BHCOE’s evidence on this issue.  

D. Impact on Customer Rates

1. BHCOE

31. BHCOE argues that approval of the Application will have no impact on customer rates for three reasons.  First, this is not a rate proceeding in which customer rates are determined.  As a result, rates are not going to change as a result of any decision in this proceeding.
  Second, BHCOE’s ratepayers are already paying in their rates the costs of the $150 million and $40 million components of the $215 million overall proposed debt as a result of the decisions in Proceeding Nos. 14AL-0393E and 16AL-0326E.  The decision in this proceeding will not have any impact on the Commission’s prior decisions in those proceedings.
  Third, BHCOE promises that it is not seeking any advantage in its next rate case as a result of the approval of the Application in this proceeding.  As BHCOE states:

[BHCOE] is not seeking any preliminary determination of what cost of debt the Commission should use when setting the Company’s just and reasonable rates in its next rate review proceeding. . . . [P]arties are free to seek changes to [BHCOE’s] proposed cost of debt in [BHCOE’s] next rate review proceeding. . . . [T]he Commission’s approval of the Application does not bind the Commission in the next rate-review proceeding.

32. BHCOE also argues that approval of the Application would actually lower BHCOE’s overall weighted average cost of debt from 5.29 percent to 5.15 percent.
  
2. Staff and the OCC

33. Staff did not expressly address BHCOE’s argument that the $150 million and $40 million components of the proposed debt have already been approved by the Commission to be included in rates as a result of the Commission decisions in Proceeding Nos. 14AL-0393E and 16AL-0326E.  The OCC, on the other hand, effectively concedes the argument.
  As to the $40 million component, Mr. Fernandez drew the distinction that the Commission approved that component to be recovered through the CACJA rider, not through base rates.  However, he also agreed that amounts collected through the CACJA rider are “effectively [] presumed as a rate by customers.”
  As a result, the OCC agrees that the $150 million and $40 million components of the proposed debt are already reflected in the rates that ratepayers have been paying.  

34. Staff and the OCC assert that if the Application is granted, the decision will likely impact customer rates in a future rate case, but not in this proceeding.
  As support, Staff and the OCC argue that BHCOE will include the debt approved in this proceeding in its actual cost of debt and actual capital structure that it will seek to use in its next Phase I rate proceeding to determine its revenue requirement from which rates are determined.
  BHCOE will then cite authority for the proposition that, unless it is demonstrated by a “substantial showing that ratepayers are materially prejudiced by the actual capital structure which finances utility operations,” the Commission should use the actual utility capital structure in calculating rates.
  Staff and the OCC state that this standard is a high bar that intervenors will face difficulty clearing in the next Phase I rate proceeding.  As a result, they argue that, if the Application is approved, the actual cost of debt and capital structure, including the debt approved in this proceeding, will likely be approved in the next Phase I rate proceeding, which will thereby impact customer rates.
  Intervenors conclude that, as a result of the foregoing, the Application should be denied because, as Staff states, “the Commission will [then] have more flexibility [in the next Phase I rate proceeding] evaluating each of BHCOE’s debts that derive the overall debt costs.”

3. Analysis

There is no dispute that a decision in this proceeding will not have an immediate direct impact on customer rates.  In fact, the evidence establishes that it is undisputed the Commission approved the $150 million and $40 million components of the overall $215 million in proposed debt to be included in base rates and the CACJA rider, respectively.  Those decisions were made in Proceeding Nos. 14AL-0393E and 16AL-0326E.  Accordingly, the ALJ finds that 

35. this Decision will have no immediate, direct impact on rates.  The question of whether this decision will have an indirect impact on customer rates in the next Phase I rate proceeding filed by BHCOE is speculative because it is not clear when BHCOE will initiate such a proceeding and whether the debt assignment at issue in this proceeding will be relevant to the test year used for establishing future rates.  

E. Differences in Debt Assigned by BHC to Its Regulated and Unregulated Subsidiaries

1. BHCOE

36. There is no dispute that BHC has assigned lower-cost debt to its unregulated subsidiaries than to BHCOE, which is regulated.
  In fact, BHCOE states that, as a general matter, BHC has recently assigned short-term and long-term variable-rate debt to its unregulated subsidiaries and long-term fixed-rate debt to its regulated subsidiaries.
  In addition, the 
short-term and long-term variable-rate debt has had lower rates than the long-term fixed-rate debt, which has resulted in BHC’s unregulated subsidiaries having a lower cost of debt than its regulated subsidiaries.
  

37. According to BHCOE, the four reasons for the differing assignments have to do with:  (1) different subsidiaries needing financing at different times; (2) different risk profiles; (3) the matching of the tenor of the debt and assets being financed; and (4) the appropriateness of assigning the different risks associated with short-term versus long-term debt and variable-rate versus fixed-rate debt to regulated versus unregulated subsidiaries.
 

38. BHCOE does not provide much explanation of the first three reasons (different timing, different risk profiles, and mismatching of tenor).
  Instead, BHCOE focuses on and ultimately concludes that the most important explanatory factor determining the distribution of debt is whether an entity is regulated or unregulated which, in turn, determines whether ratepayers of shareholders bear the risk associated with, and the cost of, the assigned debt.
  As support, BHCOE states that short-term debt carries higher refinancing risk (that financing at reasonable terms will not be available when the debt must be refinanced) and interest-rate risk (that rates will be higher when the rate assigned to the debt changes) than fixed-rate long-term debt.
  Similarly, long-term variable-rate debt carries higher interest-rate risk than fixed-rate debt of the same term.
  Financing long-life assets with short-term debt or long-term variable-rate debt carries refinancing and interest rate risk due to the difference between the life of the assets and the term of the debt or interest rate.
  If less favorable financing terms (including a higher interest rate) are available when short-term debt is refinanced or the interest rate on long-term variable-rate debt is reset to a higher rate before the end of the life of the asset it finances, the cost of the debt financing that asset rises. 

39. Conversely, the “major risk” of long-term fixed-rate debt “is inability to take advantage of lower interest rates during the life of the debt or other debt security.”
  As a result, if long-life assets are financed with long-term fixed-rate debt and the interest rate subsequently declines or other financing terms improve, it may be costly or impossible for BHC to refinance the long-term fixed-rate debt.  The result can be a higher cost of debt than if BHC had financed the long-life assets with shorter-term or long-term variable-rate debt.   

40. BHCOE stresses, however, that in its view it is inappropriate to assign either short-term debt or long-term variable-rate debt with interest rate and refinancing risk to BHCOE to finance its long-life assets because ratepayers will bear at least some of that risk.
  Instead, BHC believes it is more appropriate for its unregulated subsidiaries’ shareholders to bear that risk.
  Finally, BHCOE states that “adding too much short-term debt at BHC could lead to such a high level of refinancing risk that BHC could run the risk of potentially experiencing a credit downgrade, which would increase the cost of debt for all subsidiaries.”
  According to BHC, these risk disparities between the different categories of debt, and the risk of a credit downgrade due to the accumulation of too much short-term debt by BHC, explains why it has assigned lower-cost debt to its unregulated subsidiaries than to BHCOE.  

2. Staff and the OCC

41. Staff does not accept BHCOE’s explanation for BHC’s assignment of higher cost debt to its regulated subsidiaries versus its unregulated subsidiaries.  As to timing differences, Staff states that they “do not explain why BHC is seeking to allocate higher-cost debt issued in 2013 to finance investments made in 2016, especially when comparatively lower-cost debt was issued after 2013.”
  Staff argues further that different risk profiles between regulated and unregulated subsidiaries also provide an insufficient explanation because Black Hills Electric Generation, which is one of BHC’s unregulated subsidiaries that is the operator and majority owner of Black Hills Colorado IPP, a 200 MW combined cycle natural gas generating facility that is contracted to provide capacity and energy to BHCOE through 2031, has a similar risk profile to BHCOE but has been assigned lower cost debt.
  Similarly, Staff asserts that “BHC’s unregulated oil and gas operations are considered more risky than BHCOE, yet BHC chose to finance those operations with lower cost debt.”
  It is generally accepted that, assuming all else being equal, a company with a higher risk profile should pay a higher interest rate than a comparable company with a lower risk profile.
  Finally, the higher refinancing risk associated with shorter-term debt is an inadequate explanation because BHCOE is seeking to assume debt with a term that expires in 2023 that will have to be refinanced given that it is financing 
longer-life assets.   

Neither Staff nor the OCC has directly countered BHCOE’s argument that BHC has assigned its short-term and variable-rate long-term debt to its unregulated subsidiaries because it is more appropriate for BHC’s shareholders, rather than BHCOE’s ratepayers, to assume the risks associated with that debt.  Instead, they both suggest that BHC’s assignments have been designed to provide the benefit of lower-cost debt to its shareholders and the burden of higher-cost debt to its ratepayers.  As support, Staff points to the circumstantial evidence noted 

42. above and the fact that, while “BHC doubled its corporate long-term debt from December 2015 to November 2018, and the increased debt was almost entirely at lower interest rates than the debt held at the end of 2015,” it is seeking to assign to BHCOE “relatively more pricey debt that was issued more than five years ago [] in 2013.”
  
3. Analysis

43. Based on the foregoing, the ALJ finds that BHC has allocated lower cost debt to its unregulated subsidiaries and higher cost debt to its regulated subsidiaries, including BHCOE.  The evidence addressing the reason for the difference in the allocation of debt between regulated and unregulated subsidiaries is balanced.  For this reason, and because the ALJ concludes below that BHCOE’s next Phase I rate case is the more appropriate forum in which to address this issue, the ALJ makes no finding as to the reason(s) for, or the reasonableness of, BHC’s debt allocations.  
F. Source of the $215 Million

1. Staff

44. Staff contends that the source of the $215 million is not the $525 million debt issued in 2013.  Instead, Staff asserts that Black Hills spent the $525 million in 2013 for other purposes.
  For this reason, “[a]ssigning this debt to BHCOE is not assigning the cost of the funds actually being used to finance [BHCOE’s] operations.”
  Staff concludes that the true cost of the debt that BHC is seeking to assign to BHCOE is unknown.
  
2. Black Hills

45. Black Hills does not dispute that it spent in 2013 the $525 million from the debt issued in 2013 to, among other things, “pay[] down short-term and long-term debt.”
  However, it states that “the long-term liability of $525 million remains at BHC,” and BHC has received “cash flows from its subsidiaries and issue[d] short-term debt . . . to ‘repay’ or replenish the cash used in the debt issuance” and thereby “restor[ed] the ability to allocate the debt to a subsidiary and transfer the cash down to the subsidiary with the debt obligation.”
  As to Staff’s argument, Black Hills asserts that it confuses a statement of cash flows with a balance sheet.
  Black Hills concludes that there is nothing improper in seeking to assign the “repaid” or “replenished” debt to BHCOE.   
3. Analysis

46. Staff has neither alleged nor provided proof that BHC has assigned to its subsidiaries debt greater than the $525 million owed by BHC on the debt that matures on November 30, 2023.  Nor does Staff allege that BHC’s assignment of $215 million of the debt and transfer of the “repaid” or “replenished” cash is illegal, or specify with sufficient particularity why doing so by a public utility is improper.  Instead, Staff alleges that it is contrary to the public interest, which is addressed below.  Here, the ALJ finds that: (a) the Application seeks permission to assign to BHCOE $215 million of the $525 million long-term liability that matures on November 30, 2023; and (b) BHC previously spent the $525 million, but some or all of the cash from the 2013 debt issuance has been “repaid” or “replenished.”    

G. Consequences of Denying the Application

47. In response to questions from the ALJ concerning the consequences of adopting Staff’s recommendation of denying the Application, BHCOE’s witnesses did not identify any.  If the Application is denied in its entirety, BHCOE would presumably continue operating by assigning the debt through one-year notes without Commission approval.
  This would continue Black Hills’ recent practice, which complies with § 40-1-104, C.R.S., and Rule 3105 because the maturity date of the debt is “not more than twelve months after the date of issuance.”
  BHCOE thus would continue to have access to the $215 million in financing addressed in the Application.   
48. BHCOE’s witnesses did not know what actions, if any, BHCOE would take if the ALJ adopted the OCC’s proposal and conditioned the grant of the Application on BHCOE assigning the $65 million in debt at a rate equal to or lower than the lower rates BHC has assigned to itself and its unregulated subsidiaries.
  Although it is not entirely clear, BHCOE’s concern appears to be that, given the funds come from the 2013 $525 million debt issuance at 4.4 percent, Black Hills does not know how it could change the interest rate when BHC assigns $65 million of that debt issuance to BHCOE.
  
49. Based on the foregoing, the ALJ finds that there would be no negative consequences resulting from adopting Staff’s or the OCC’s recommendations other than denying BHC and BHCOE the opportunity to manage their financial relationship, at least as it relates to the debt addressed in the Application, in the manner they deem appropriate.  
III. CONCLUSIONS OF LAW

A. Elements

50. Section 40-1-104, C.R.S., states in relevant part:

(2) The power of every gas corporation and of every electrical corporation operating as a public utility as defined in section 40-1-103 that derives more than five percent of its consolidated gross revenues in the state of Colorado as a public utility . . . to issue or assume securities and to create liens on its property situated within this state is a special privilege, hereby subjected to the supervision and control of the commission. Such public utility, when authorized by order of the commission and not otherwise, may issue or assume securities with a maturity date of more than twelve months after the date of issuance for the following purposes: The acquisition of property; the construction, completion, extension, or improvement of its facilities; the improvement or maintenance of its service; the discharge or lawful refunding of its obligations; the reimbursement of moneys actually expended for said purposes from income or from any other moneys in the treasury not secured by or obtained from the issue of securities within five years next prior to the filing of an application with the commission for the required authorization; or any of such purposes or any other lawful purpose authorized by the commission.
(3) Such public utility, by written petition filed with the commission setting forth the pertinent facts involved, shall make application to the commission for an order authorizing the proposed issue or assumption of securities and the application of the proceeds therefrom to the purpose specified. The commission, with or without a hearing and upon such notice as the commission may prescribe, shall enter its written order approving the petition and authorizing the proposed securities transactions unless the commission finds that such transactions are inconsistent with the public interest or that the purpose thereof is not permitted or is inconsistent with the provisions of this section.
51. Based on the foregoing, and for purposes of this proceeding, the ALJ concludes that Black Hills must prove that: (a) BHCOE is a public utility as defined in § 40-1-103, C.R.S., that derives more than 5 percent of its consolidated gross revenues in the State of Colorado as a public utility; (b) BHCOE is seeking to issue or assume securities with a maturity date of more than 12 months after the date of issuance for one of the purposes specified in the statute; and (c) the issuance or assumption of the securities is not inconsistent with the public interest or otherwise inconsistent with the provisions or purpose of § 40-1-104, C.R.S. 

52. Here, there is no dispute that BHCOE has satisfied the first two elements.  Accordingly, the analysis below will focus on the third element.  

B. Burdens of Proof

53. BHCOE was the only party to expressly address the burden of proof.  While BHCOE concedes that, as the applicant, it has the burden of proof and the burden of going forward, it proposes a burden-shifting framework.
  Pursuant to that framework, BHCOE contends that it has a lesser initial burden to file an application supported by testimony.  Once this initial burden is satisfied, the burden of going forward shifts to Staff and the OCC to show how the relief sought in the Application is inconsistent with the public interest.  If Intervenors satisfy their burden, then the burden of going forward shifts back to BHCOE and it then must prove that granting the Application is not inconsistent with the public interest or otherwise inconsistent with the provisions or purpose of § 40-1-104, C.R.S.
  

54. BHCOE contends that it satisfied its initial burden by filing the Application with its testimony.  The burden of going forward then shifted to Intervenors to produce evidence that the proposed assumption of debt is inconsistent with the public interest.  BHCOE argues that Intervenors did not satisfy their burden and, accordingly, the Application must be granted.
  

The ALJ concludes that it is unnecessary to employ the burden-shifting framework proposed by BHCOE in this proceeding.  As a general matter, such frameworks are 

55. used as analytical tools for focusing arguments at the summary judgment stage of civil cases to determine whether such cases should proceed to trial.
  If a case survives summary judgment, then the burden-shifting framework falls away and the burden of proof lies with the plaintiff at trial.
  

56. Here, this proceeding is not at the summary judgment stage but is instead ripe for decision following the hearing.  The purpose for which a burden-shifting framework was created, therefore, does not apply.  In addition, it is undisputed that BHCOE bears the ultimate burden of going forward and proof in this proceeding.  Accordingly, the ALJ concludes that BHCOE bears the burden of proving the elements noted above by a preponderance of the evidence in this proceeding.
  The evidence must be “substantial evidence,” which is defined as “such relevant evidence as a reasonable [person’s] mind might accept as adequate to support a conclusion ... it must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.”
  A party has satisfied its burden under this standard when the evidence, on the whole, tips in favor of that party.
C. Analysis
The ALJ concludes that there is insufficient evidence in this record upon which to conclude that the assumption of the debt proposed in the Application is inconsistent with the 

57. public interest or otherwise inconsistent with the provisions or purpose of § 40-1-104, C.R.S.  As noted above, the evidence in this proceeding establishes that the Commission: (a) approved the inclusion of the $150 million component in BHCOE’s debt/equity structure in BHCOE’s Phase I Rate Proceedings in 2014
 and 2016,
 and approved BHCOE’s uncontested application to assume that amount as long-term debt in 2015;
 and (b) established rates for purposes of recovering the cost of the LM6000 using the $40 million component at 4.4 percent in BHCOE’s 2016 Phase I Rate Proceeding.
  The Commission would not have made those decisions if they were inconsistent with the public interest.  The ALJ concludes that there is an insufficient evidentiary basis in this proceeding upon which to call into question the Commission’s prior implicit conclusions in those decisions. 

58. In addition, there is insufficient evidence on which to find that BHCOE could have obtained a better interest rate on the proposed $215 million debt if it issued debt today or had done so in the recent past.  As noted above, neither Staff nor the OCC offered compelling evidence establishing that the 4.4 percent interest rate on the debt proposed in the Application is unreasonable in light of current market conditions or conditions in the recent past.  BHCOE’s evidence concerning the interest rate that BHCOE could have obtained today or in the recent past was effectively unrebutted.
  

59. Similarly, there is no dispute that a decision granting the Application will not have any immediate, direct impact on customer rates.
  Indeed, the parties agree that any such impact will occur only if BHCOE files a Phase I rate proceeding in the future, and the Commission approves the inclusion of the $215 million debt at issue here in the capital structure and approves a cost of debt that includes in its calculation the full 4.4 percent interest rate on that debt.
  Accordingly, neither the interest rate nor its direct impact on ratepayers serves as the basis for concluding that granting the Application is inconsistent with the public interest or otherwise inconsistent with the provisions or purpose of § 40-1-104, C.R.S.

60. While the evidence concerning the source of the $215 million and BHC’s allocation of debt between its regulated and unregulated subsidiaries raises reasonable questions, it does not establish that the Application should be denied.  The ALJ was not able to find above based on the evidence in this record that the source of the $215 million debt issuance requested in the Application is not the $525 million issuance in 2013.
  Similarly, while the evidence establishing the difference in the cost and type of debt allocated by BHC to its regulated and unregulated subsidiaries is stark, Black Hills provided evidence that those management decisions were based on a considered allocation of risk between ratepayers and shareholders.
  The reasonableness of such an allocation is directly related to the likelihood that interest rates will rise, either over the short-term or before November 30, 2023.  As noted above, Staff agrees that we are currently in a rising interest rate environment.
  The ALJ cannot conclude based on the record in this proceeding, therefore, that BHC’s allocation is inconsistent with the public interest or otherwise inconsistent with the provisions or purpose of § 40-1-104, C.R.S.  

61. Of course, time will tell whether the current allocation of risk between shareholders and ratepayers will benefit ratepayers.  On that question, more evidence will be available in BHCOE’s next Phase I rate case and the parties can then present in that proceeding the same arguments they have presented here.  Notably, Staff and the OCC presented similar arguments in BHCOE’s last Phase I rate proceeding for modification of BHC’s actual capital structure as it is presenting here for denial of the Application.
  If the Commission determines in BHCOE’s next Phase I rate case that ratepayers have been and will continue to be materially prejudiced by BHC’s actual capital structure at that time, the Commission will have the legal authority to exclude the debt at issue in this proceeding from BHC’s actual capital structure and the calculation of the cost of debt in that proceeding.  While Intervenors portray the burden of establishing material prejudice to ratepayers as insurmountable, past Commission decisions establish that the Commission has taken a more nuanced approach.
    

Finally, it is notable that BHCOE’s witnesses could not identify any negative consequences resulting from the denial of the Application.  However, § 40-1-104(3), C.R.S., states that the Application “shall” be approved “unless the commission finds that such transactions are inconsistent with the public interest or that the purpose thereof is not permitted or is inconsistent with the provisions of this section.”  The presumption that such Applications 

62. will be granted unless the Commission makes one of the findings noted above reflects the 
long-standing principle of regulation that utilities should generally be left to manage their capital financing during the interim between Phase I rate cases.
  As a result, BHCOE’s failure to identify negative consequences resulting from the denial of its Application does not establish that granting the Application would be “inconsistent with the public interest or that the purpose thereof is not permitted or is inconsistent with the provisions of [§ 40-1-104, C.R.S.].”
  
   
63. The foregoing conclusions in paragraphs 57 to 61 apply equally to all three components of the request made in the Application – the $150 million, $40 million, and $25 million components of the overall $215 million proposed debt.  As to the last of those components, BHCOE proposes to use the $25 million “for general corporate purposes” for 
long-lived assets such as transmission and generation.
  Based on the record in this proceeding, the ALJ cannot conclude that § 40-1-104, C.R.S., requires the denial of that component of the Application.  

64. Accordingly, based on the foregoing, the ALJ cannot conclude based on the evidence in the record that the Application must be denied under § 40-1-104, C.R.S.

IV. ORDER

A. The Commission Orders That:

1. For the reasons stated above, the Application for Approval to Assume an Additional $65 Million in Long-Term Debt filed by Black Hills Colorado Electric, Inc. on December 7, 2018 is granted.  
2. Proceeding No. 18A-0869SE is closed. 
3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.


b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded. 
	(S E A L)
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