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I. STATEMENT

A. Procedural History.

1. On May 18, 2018, the Colorado Department of Transportation (CDOT), on behalf of Weld County, Colorado, filed an Application requesting authority to abolish (i.e., to close) the existing at-grade crossing of Weld County Road 2.5 with the tracks of the Union Pacific Railroad Company (UPRR) at railroad milepost 20.46 of the Greeley Subdivision, National Inventory No. 804480L, near the City of Brighton, Weld County, State of Colorado (Application).  
2. Notice of the proposed closure of the Weld County Road 2.5 crossing (Crossing or WCR 2.5 Crossing) was posted at the Crossing by Chad Hall on June 5, 2018 as stated in the Affidavit of Chad Hall, which was filed with the Public Utilities Commission (Commission or PUC) on July 3, 2018.  The affidavit includes the text of the notice and photos of the notices posted at the Crossing.  
3. On July 5, 2018, UPRR filed an Entry of Appearance and Notice of Intervention.  UPRR intervenes by right, but does not contest or oppose the Application.  UPRR’s intervention by right was acknowledged in Decision No. R18-0662-I (mailed on August 9, 2018).  

4. On July 5, 2018, Monaghan Farms, Inc. (Monaghan Farms) filed an Entry of Appearance and Motion to Intervene, Opposition and Request for Hearing (Motion to Intervene).  No responses to the Motion to Intervene were filed.  Monaghan Farms’ unopposed Motion to Intervene was granted by Decision No. R18-0662-I, although the Administrative Law Judge (ALJ) did not grant, and took under advisement, the portion of the Motion to Intervene setting forth arguments in opposition to the Application.  

5. By Decision No. C18-0581-I (mailed on July 24, 2018), the Commission found that the Application had been deemed complete within the meaning of § 40-6-109.5, C.R.S., on July 19, 2018.  The Commission also referred this Proceeding to an ALJ for disposition of interventions, determination for the need for a public hearing, and determination of the merits of the Application.
  Subsequently, the undersigned ALJ was assigned to preside over this Proceeding.  

6. Decision No. R18-0713-I (mailed on August 21, 2018) scheduled an evidentiary hearing in Denver, Colorado for October 15 and 16, 2018 and adopted a procedural schedule for the Parties to file lists of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that each intended to offer into evidence at the hearing, as well as for the filing of stipulations and a settlement agreement, and post-hearing statements of position.  Decision No. R18-0713-I also ordered CDOT to file an Amended Application that includes more details concerning the circumstances surrounding the proposed closing of the Crossing.  

7. On September 21, 2018, the Weld County Department of Public Works’ (Weld County) filed an out-of-time, but unopposed, Motion to Intervene as of right.  Untimely motions to intervene as of right are treated as motions for permissive intervention, and Weld County’s unopposed Motion to Intervene was granted by Decision No. R18-0876-I (mailed on September 26, 2018).  

8. The Parties to this Proceeding are CDOT, UPRR, Monaghan Farms, and Weld County.   

9. As of the date of this Decision, one public comment was filed in this matter (on July 2, 2018) by Delora K. Lane of RMS Storage, LLC, who also testified in the hearing as a witness for Monaghan Farms.

10. Pursuant to Decision No. R18-0713-I, on September 28, 2018, CDOT filed its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intended to offer into evidence at the hearing.  On October 2, 2018, Monaghan Farms filed its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intended to offer into evidence at the hearing.  No other Intervenor made a pre-hearing disclosure filing by the established due dates.  

11. On October 5, 2018, CDOT filed the Amended Application containing the requested additional information.
  

Later on Friday October 5, 2018, Monaghan Farms filed an “Expedited Motion to Dismiss” (Motion to Dismiss), urging the ALJ to dismiss the Application as moot and requesting an expedited briefing schedule on the Motion to Dismiss.  Monaghan Farms advised that, after a September 17, 2018 hearing, on September 25, 2018, the Weld County Board of County Commissioners (BOCC) granted a Petition filed by Weld County to vacate a portion of the 
right-of-way at the crossing of WCR 2.5 with the UPRR tracks.  Monaghan Farms also stated that on October 5, 2018, it filed a Rule 106 Action in Weld County District Court (Case No. 2018CV30883), arguing that the BOCC had exceeded its jurisdiction by ordering the crossing at WCR 2.5 to be closed.
  In the Motion to Dismiss, Monaghan Farms conceded that 

12. this Commission has exclusive jurisdiction over whether to close the WCR 2.5 Crossing.  Nevertheless, Monaghan Farms argued that, since the BOCC had vacated the portion of WCR 2.5 where it crosses the UPRR tracks, “there is nothing further for the PUC to determine” or “to decide.”  Monaghan Farms asked the ALJ to dismiss this Proceeding as moot.  The Motion to Dismiss requested that the ALJ issue an expedited briefing schedule and a forthwith decision before the hearing date.
  

13. By Decision No. R18-0905-I (mailed on October 11, 2018), the ALJ denied the request for an expedited briefing schedule on the merits of the Motion to Dismiss.  Pursuant to Rule 1400(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, the ALJ set a due date of October 19, 2018 for filing responses to the Motion to Dismiss.  

14. On October 19, 2018, both CDOT and Weld County filed Responses to the Motion to Dismiss, objecting to dismissal of the Application.  On October 30, 2018, Monaghan Farms filed a Motion for Leave to File Reply in Support of Motion to Dismiss (Motion for Leave to Reply), but failed to attach any proposed Reply.  
15. In Decision No. R18-0905-I, the ALJ also concluded that there may not be sufficient time for all necessary procedural steps in this Proceeding to be completed, so that a Commission decision could issue within 210 days, without extending the decision deadline by an additional 90 days pursuant to § 40-6-109.5(4), C.R.S.
  

16. Decision No. R18-0905-I, therefore, gave notice to the Parties that the currently scheduled hearing on October 15, 2018 from 9:30 a.m. to 12:00 Noon would be devoted to preliminary matters, including a hearing pursuant to § 40-6-109.5(4), C.R.S., on the issue of whether extraordinary conditions existed in this Proceeding that warrant the extension of the 210-day time limit in § 40-6-109.5(2), C.R.S., for a period not to exceed an additional 90 days.  Counsel for CDOT was requested to be prepared to discuss whether CDOT is willing to waive the 210-day decision deadline, pursuant to § 40-6-109.5(3), C.R.S.
  Decision No. R18-0905-I also vacated the remainder of the evidentiary hearing scheduled for October 15 from 1:00 p.m. to 5:00 p.m. and for October 16, 2018. 
  

17. At the October 15, 2018 hearing, CDOT waived the decision deadline pursuant to § 40-6-109.5(3), C.R.S.
  CDOT’s waiver of the 210-day decision deadline, found in 
§ 40-6-109.5(2), C.R.S., was acknowledged by Decision No. R18-0918-I (mailed on October 17, 2018).  

18. Counsel for Monaghan Farms objected to rescheduling the hearing prior to the completion of the Rule 106 Complaint it had filed in Weld County District Court (Case No. 2018CV30883).  The ALJ heard oral argument from all counsel on this issue.  

The ALJ overruled the objection; Decision No. R18-0918-I memorialized 
that ruling.  The ALJ found that the legal and factual issues in this Application concern whether to abolish the existing crossing of WCR 2.5 with the tracks of the UPRR, pursuant to 
§ 40-4-106(3), C.R.S.  The ALJ found that the Rule 106 Action seeks judicial review of the decision by the BOCC to vacate a portion of the right-of-way at the crossing of WCR 2.5 with 

19. the UPRR tracks, and whether that decision exceeded BOCC’s jurisdiction.  In the Motion to Dismiss, Monaghan Farms conceded that this Commission has exclusive jurisdiction over whether to close the WCR 2.5 Crossing.  The ALJ concluded that the two proceedings concern different issues and are procedurally independent, and that this Proceeding may proceed to conclusion without waiting for the District Court to adjudicate the Rule 106 Action.  Moreover, the ALJ found that the District Court could take months longer to issue its decision in the Rule 106 Action, compared to the time for the Commission to issue its final decision in this Proceeding.
  

20. At the October 15, 2018 hearing, counsel for the Parties agreed to reschedule the evidentiary hearing for December 3 and 4, 2018.
  Post-hearing Statements of Position were to be filed simultaneously on December 18, 2018.  

21. Decision No. R18-1047-I (mailed on November 21, 2018) denied Monaghan Farms’ Motion for Leave to File Reply, filed on October 30, 2018.  The ALJ concluded that the Motion for Leave to Reply failed to demonstrate a material misrepresentation of fact or an incorrect statement or error of law in CDOT’s Response to the Motion to Dismiss, as required by Rule 1400(e) of the Rules of Practice and Procedure, 4 CCR 723-1.  
Decision No. R18-1047-I then denied Monaghan Farms’ Expedited Motion to Dismiss, filed on October 5, 2018.
  The ALJ found that this Commission has exclusive jurisdiction over whether to close the existing at-grade crossing at WCR 2.5.
  Moreover, the 

22. Rule 106 Action and the instant Proceeding concern different legal issues and are procedurally independent.  The Rule 106 Action concerns whether the BOCC exceeded its jurisdiction, by passing Resolution 2018-2947 purporting to vacate the right-of-way of WCR 2.5 where it crosses the UPRR tracks, and whether Resolution 2018-2947 should be set aside.  This Proceeding, over which the Commission has exclusive jurisdiction, concerns whether or not to abolish (or to close) the existing at-grade crossing of WCR 2.5 with the tracks of the UPRR, as well as what, if any, conditions to impose on abolishing the crossing.  The ALJ concluded that the decisions to be issued in this Proceeding by the ALJ, and perhaps by the Commission, will have practical effects on the existing controversy between CDOT and Monaghan Farms, and therefore, this Proceeding is not moot.

23. On November 19, 2018, Monaghan Farms filed a Motion to Add 
Exhibits MM-TT to Exhibit List for Evidentiary Hearing (Motion to Add Exhibits) and attached an Amended Exhibits List.  Exhibits MM through TT were exhibits from Monaghan Farms’ Rule 106 Action filed in Weld County District Court.  The Motion to Add Exhibits indicated that, after conferral, CDOT and Weld County would object to the relief requested.  On November 26, 2018, Weld County filed a response to the Motion to Add Exhibits, not objecting to adding these Exhibits to Monaghan Farms’ Exhibit List, but arguing that these Exhibits were irrelevant to this Proceeding and should not be admitted into evidence at the hearing.
    

24. Decision No. R18-1077-I (mailed on December 4, 2018) granted the Motion to Add Exhibits, allowed Monaghan Farms to add Exhibits MM through TT to its original Exhibit List, and accepted the Amended Exhibit List.  However, the ALJ held that, “By granting the Motion to Add Exhibits, the ALJ does not comment on the admissibility of Exhibits MM-TT, which will be addressed during the evidentiary hearing.”
 

25. The ALJ called the evidentiary hearing to order as scheduled on 
December 3, 2018, and the hearing continued into the morning of December 4, 2018.  CDOT presented the direct testimony of seven witnesses in support of its Amended Application and the rebuttal testimony of one witness.  CDOT offered Hearing Exhibits 1, 2, and 4 through 12, which were admitted into evidence: Hearing Exhibit 3 was withdrawn.  

26. At the hearing, Monaghan Farms presented the answer testimony of six witnesses in opposition to the Amended Application.  Monaghan Farms offered Hearing Exhibits F, H, J, R, DD, II and OO, which were admitted into evidence.  Monaghan Farms did not offer into evidence the following Hearing Exhibits that were marked for identification:  A, B, C, D, E, I, K, L, M, N, O, Q, S, T, U, V, W, Y, Z, CC, FF, GG, HH, JJ, KK, LL, MM, NN, PP, QQ, RR, SS, and TT.  

27. Neither Weld County nor the UPRR presented any testimony or exhibits in the hearing.  

On December 18, 2018, Monaghan Farms filed an Unopposed Motion for 
Two-day Extension of Time to File Post-hearing Statements of Position.  By Decision 

28. No. R18-1157-I (mailed on December 19, 2018), the ALJ granted all Parties an extension of time for filing Post-hearing Statements of Position until December 20, 2018.  

29. Post-hearing Statements of Position were filed on December 20, 2018 by CDOT and Monaghan Farms.  

30. On January 3, 2019, Monaghan Farms filed a Notice of Order Denying Weld County’s Motion to Dismiss Rule 106 Action.  The pleading provided the ALJ with courtesy copies of:  (A) the Weld County District Court’s Order, dated December 31, 2018, denying Weld County’s motion to dismiss Case No. 2018CV30883, Monaghan Farms’ Rule 106 Action; (B) Weld County’s motion to dismiss, dated October 29, 2018; (C) Monaghan Farms’ response to Weld County’s motion to dismiss, dated November 19, 2018; and (D) Weld County’s reply in support of its motion to dismiss, dated November 27, 2018.  

31. In rendering this Decision, the ALJ has carefully reviewed and considered all the evidence introduced by the Parties during the hearing, including the witness testimony and Hearing Exhibits, even if this Decision does not specifically address all of the evidence.  Moreover, the ALJ has considered all the legal arguments set forth in the Post-Hearing Statements of Position, even if those arguments are not specifically addressed in this Decision.  In rendering this Decision, the ALJ has evaluated the credibility of all the witnesses and all the Hearing Exhibits and has weighed all of the evidence.
  
32. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this Proceeding along with this written Recommended Decision. 
B. Motion for Directed Verdict

33. After CDOT rested its case-in-chief during the hearing, Monaghan Farms made an oral motion for directed verdict, pursuant to Rule 50, Colorado Rules of Civil Procedure.  Monaghan Farms’ grounds were that Weld County was the true applicant and, since Weld County had presented no case-in-chief, a directed verdict was appropriate.
  In ruling on a motion for directed verdict, trial courts and ALJs in administrative hearings must view the evidence in the light most favorable to the party against whom the motion is directed.
  A motion for directed verdict should be granted only in the clearest of cases when the evidence is undisputed and it is plain that no reasonable person could decide the issue against the moving party.
  

34. After hearing opposing arguments from CDOT and Weld County, the ALJ denied the motion for directed verdict, finding that CDOT is the applicant in this Proceeding and that a directed verdict was not appropriate.
  This Decision memorializes that ruling.  

35. Hearing Exhibit 8, Section 130 Rail Crossing Safety Program, states that:

The Colorado Department of Transportation, Division of Project Support, Project Development Branch, Statewide Utilities Office administers the federal aid Highway Rail crossing program[,] which is authorized by United States Code Title 23, Section 130.  

* * *
Section 130 improvements require 10% matching funds by local government authorities, but certain safety projects can be funded at 100% Federal share, including grade crossing closures and traffic control/signalization 
[23 USC 120(c)(1)].  With the current level of federal funding, the number of 

Section 130 crossing upgrades in Colorado is roughly 4 - 7 crossings per year.  (Emphasis added.)
  
36. Moreover, Rules 7203(c), (d), and (f) of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 CCR 723-7 (2018) (Railroad Rules), provide that:

(c)
An application for authority to alter or abolish a crossing may be made by the appropriate railroad, railroad corporation, rail fixed guideway, or transit agency that owns the tracks at the crossing, or road authority that owns the highway or pathway at the crossing.

(d)
An application for authority to install or modify active warning or passive warning devices may be made by a railroad, railroad corporation, rail fixed guideway, or transit agency that owns the tracks at the crossing, or road authority that owns the highway or pathway.  The Colorado Department of Transportation may make application for Federal Section 130 crossing projects in conjunction with, or on behalf of the road authority.

* * * 

(f)
An application that includes a request for authority to install temporary safety measures as part of an application to install or modify active warning or passive warning devices may be made by a railroad, railroad corporation, rail fixed guideway, transit agency, or road authority.  The Colorado Department of Transportation may make application that includes a request for temporary safety measures for Federal Section 130 crossing projects in conjunction with, or on behalf of the road authority. 
(Emphasis added.)

37. The rules of statutory construction apply when a court or ALJ construes a rule promulgated by an administrative agency, such as the Commission.
  The trier of fact (the ALJ here) must liberally construe rules to carry out fully the Commission’s intent.
  The ALJ must consider the underlying purpose of creating the rule in order to give effect to the intent of the Commission and must assume that the entire rule is intended to be effective.
  The rule must be considered as a whole and should be construed to give consistent, harmonious, and sensible effect to all of its parts.  A forced or strained construction of the rule, or one that leads to an absurd result, must be avoided.
 
38. In the Notice of Proposed Rulemaking in a 2016 rule-making proceeding to amend the Railroad Rules (Proceeding No. 16R-0952R), the Commission proposed to add the language in Rule 7203 allowing CDOT to make applications when Federal Section 130 crossing projects are involved.
  The Amended Railroad Rules, included the text in Rule 7203 allowing CDOT to make applications when Federal Section 130 crossing projects are involved, were adopted in May of 2017 and became effective on August 14, 2017.
  That version of Rule 7203 is currently in effect.  

The Decision adopting the Amended Railroad Rules, Decision No. R17-0423, does not address the amendments to Rule 7203.  While the presiding ALJ made several clarifying changes to some subparagraphs of Rule 7203, he did not revise the language allowing CDOT to 

39. make applications when Federal Section 130 crossing projects are involved.  Nor did his Decision address the Commission’s intent in adding that language.  

40. Notably, the Federal Section 130 language in Rules 7203(d) and (f) is stated generally:  “The Colorado Department of Transportation may make application for Federal Section 130 crossing projects in conjunction with, or on behalf of the road authority.”  This text in Subparagraph 7203(d) does not mention, and is not tied specifically or limited to, the first part of the subparagraph, related to applications for authority to install active or passive warning devices.
  Moreover, Rule 7203(c) states:  “An application for authority to alter or abolish a crossing may be made by the appropriate railroad, railroad corporation, rail fixed guideway, or transit agency that owns the tracks at the crossing, or road authority that owns the highway or pathway at the crossing.”  Significantly, Subparagraph 7203(c) does not prohibit CDOT from filing an application for a project to close a crossing when using Federal Section 130 funds. 

41. Monaghan Farms argued that Rules 7203(c) and (d) should be construed to preclude CDOT from filing the instant Application, and that the ALJ should find that Weld County was the proper applicant.  CDOT argued that it was the proper applicant because the crossing project will use Federal Section 130 funds.  The ALJ finds that the language of Rule 7203 is ambiguous relating to who may file applications when Federal Section 130 crossing projects are involved, and that there is an alternative construction of Rule 7203 regarding who may file applications when Federal Section 130 crossing projects are involved.  Therefore, the ALJ must look beyond the plain language of Rule 7203 to ascertain its meaning and to effectuate the intent of the Commission.
  

42. The ALJ finds and concludes that, by incorporating the general language in Rules 7203(d) and (f) quoted above, the Commission intended that CDOT could file any application for crossing projects involving Federal Section 130 funds, either in conjunction with or on behalf of the road authority.  The Commission’s intent includes the ability for CDOT to make applications for authority, either in conjunction with or on behalf of the road authority, to alter, close, or abolish a crossing when Federal Section 130 funds are involved.  
43. Considering Rule 7203 as a whole and giving effect to the Commission’s intent relating to crossing projects that use Federal Section 130 funds for the entire rule, the ALJ’s foregoing interpretation of Rule 7203 gives consistent, harmonious, and sensible effect to all parts of Rule 7203.  Monaghan Farms’ argument for its contrary interpretation of Rule 7203 would not give a consistent, harmonious, and sensible effect to all parts of Rule 7203.  Monaghan Farms’ interpretation would also lead to the absurd result that, while CDOT may have obtained Federal Section 130 funds for a crossing closing projects, Rule 7203 would preclude CDOT from applying to close the crossing, even though CDOT would be using Federal Section 130 funds.  
44. Section 40-4-106(1), C.R.S., recognizes the Commission’s power “to make … rules, or regulations or otherwise to require each public utility to maintain and operate its … equipment, … tracks and premises in such manner as to promote and safeguard the health and safety of its employees, … and the public and to require the performance of any other act which the health or safety of its employees, … or the public may demand.”  The Commission’s authority to close railroad crossings is found in § 40-4-106(3)(a)(I), C.R.S., which does not limit the Commission’s jurisdiction and “power … to order any crossing constructed at grade or at the same or different levels to be relocated, altered, or abolished, according to plans and specifications to be approved and upon just and reasonable terms and conditions to be prescribed by the commission[.]”
  Both §§ 40-4-106(1) and 40-4-106(3)(a)(I), C.R.S., are silent on who may file an application with the Commission to abolish a crossing, and hence they do not restrict the Commission’s authority to accept or to grant applications filed by CDOT to close crossings when Federal Section 130 funds are being used for the project.
  

45. Rules and regulations promulgated by an administrative agency must further the intent of the agency’s organic legislation and may not modify, contravene, or be inconsistent with or contrary to an existing statute.
  Rule 7203 and the interpretation of Rule 7203 adopted by the ALJ herein are not inconsistent with or contrary to §§ 40-4-106(1) and 40-4-106(3)(a)(I), C.R.S.  Nor does Rule 7203 modify or contravene these statutes.  Further, Rule 7203 is neither plainly erroneous nor internally inconsistent.  

46. An administrative agency’s interpretation of its own rules and regulations is entitled to great weight and deference, especially when the rule or regulation is neither plainly erroneous nor internally inconsistent.
  Indeed, the Commission has granted applications by CDOT to close crossings to promote public safety when Federal Section 130 funds were being used for the crossing projects.
  

47. Based upon the forgoing analysis and interpretation of Rule 7203, the ALJ finds and concludes that to construe Rule 7203 as Monaghan Farms has argued – to preclude CDOT from filing the instant Application to close the WCR 2.5 Crossing when Federal Section 130 funds are being used for the crossing project – would lead to an absurd result, and must be avoided.
  It would be absurd and nonsensical to construe Rule 7203 to allow CDOT to file applications, using Federal Section 130 funds, to install or modify active, passive, or temporary warning devices in a crossing project, but to deny CDOT the authority to file applications to close or abolish a crossing, when using Federal Section 130 funds.  Therefore, for all the forgoing reasons, Monaghan Farms’ Motion for Directed Verdict was and is denied.   
II. FINDINGS OF FACT 

A. Application

48. The Application states that CDOT seeks permission to abolish (or close) the WCR 2.5 Crossing because it “is being closed as part of a collective agreement between CDOT, Weld County and UPRR to allow CDOT to purchase necessary right-of-way for the US 85 corridor” (Collective Agreement).
  The Application states further that, “CDOT has appropriated Federal Section 130 Funds for removal of the existing passive warning signs and crossing surface, and removal of the roadway approaches in accordance with the diagnostic team recommendations.”
   The scope of the Crossing closing project includes:  (a) removal of the passive warning signs (crossbucks), roadway, crossing surface, existing roadway approaches, and the signage along WCR 2.5 and along U.S. Highway 85 (US 85) that will no longer be valid; (b) installation of temporary concrete barriers and three object markers on either side of the Crossing to warn motorists that the Crossing is closed and the road has been removed; and (c) installation of Type 3 permanent barricades on either side of the Crossing to warn motorists that the Crossing is closed and the road has been removed.
  “The cost for improvements will be funded through appropriation of Federal Section 130 Funds.”
  UPRR, CDOT, and Weld County would not bear any of the costs of abolishing the Crossing, which are estimated to be approximately $50,000.
  

49. WCR 2.5 is a two-lane unpaved rural roadway where the UPRR track crosses WCR 2.5.  The Crossing is an at-grade crossing.  The Crossing uses warning devices consisting of crossbucks and stop signs; there are no crossing gates, flashing lights, or warning bells.

50. UPRR currently has one track that traverses the WCR 2.5 Crossing and 10 trains pass through the Crossing each day and night at a maximum timetable speed of 60 miles per hour (mph).  The train volume using this Crossing is not likely to change over the next five years.
  The Average Daily Traffic volume (ADT) over the WCR 2.5 Crossing was reported in the Application as 300 in 2016, which volume consists of no trucks and no school buses.  The 5-year projection of ADT over the Crossing is 350 vehicles in 2021, while the 20-year projection of ADT over the Crossing is 500 vehicles in 2036.  The posted speed limit for vehicles at the Crossing is 55 mph.
  The Application contains three Federal Railroad Administration (FRA) reports of accidents that occurred at the WCR 2.5 Crossing on August 19, 2004, July 8, 2002, and February 16, 1995.

51. The originally-filed Application lacked a detailed explanation concerning the Collective Agreement, such as why CDOT is only now purchasing the right-of-way for US 85, why abolishing the Crossing is part of the Collective Agreement, the extent of the closure of WCR 2.5, and whether Weld County had held any hearings or performed public outreach concerning the closure of WCR 2.5 and the abolishment of the Crossing.  

B. Amended Application

52. On October 5, 2018, CDOT filed the Amended Application.  By way of background, UPRR owns the property containing both the UPRR tracks, the at-grade crossing at WCR 2.5 with the UPRR tracks, and US 85 in the vicinity of that crossing.  The Amended Application states:

The history of the US 85 Corridor is lengthy, and involves [UPRR], Weld County and CDOT.  In 1923, UPRR entered into a 50-year lease with Weld County for the Highway 85 right-of-way.  In 1931, UPRR and Weld County entered into a new year-to-year lease of Highway 85 and terminated the prior 
50-year lease.  In 1957, UPRR and CDOT entered into a 50-year lease of the Highway 85 right-of-way allowing CDOT to have highway facilities within the 
right-of-way.  That lease terminated December 31, 2006.  Since the termination, and for the past twelve years, both CDOT and UPRR have been negotiating the resolution of the matter which culminated in a Purchase and Sale Agreement.  UPRR, Weld County and CDOT have worked together strategically, to enable the closure of crossings that would allow trains to park or pass within railroad sidings that presently have at-grade highway-rail crossings, thus improving rail operations, and removing random crossing occupation by trains within the county to provide better vehicular circulation and more reliable access routes for emergency services.  

CDOT entered into the Purchase and Sale Agreement with UPRR in order for CDOT to obtain full fee ownership for those portions of the highway located within railroad right-of-way, while still providing UPRR rail capacity as a result of the purchase to ensure the functional integrity of both the CDOT and UPRR transportation systems and to improve the safety of the corridor by reducing potential vehicle/train conflicts.  To mitigate capacity impairment from the land sale, the Purchase and Sale Agreement includes the closure of several roads intersecting the railroad and US 85, most of which are under the jurisdiction of Weld County.  CDOT does not have authority to close county roads and has therefore coordinated with Weld County to satisfy this portion of the agreement.  To this end, Weld County and CDOT hosted public meetings regarding the closures in Fort Lupton and Eaton on January 22 and 23, 2018, respectively.
  

53. The Purchase and Sale Agreement between CDOT and UPRR proposes to abolish the at-grade crossings of 12 county roads over the UPRR tracks.  Some at-grade crossings along the section of the tracks addressed in the applications include crossings of railroad sidings that allow trains traveling in opposite directions to pass, which requires one of the trains to park in the siding and wait for the other train to pass.  The sidings also allow longer-term storage of railway cars.  Some of the sidings are not the length preferred by UPRR, which causes “capacity impairments.”
  According to the Amended Application, closing the crossings identified in the Purchase and Sale Agreement (including the WCR 2.5 crossing) would provide the room within which to extend the sidings to the length preferred by UPRR and thereby “mitigate [the existing] capacity impairments,” improve “the safety of the highway/rail corridor,” and ensure “reliable emergency response time.”
  

54. The consequences of not closing the WCR 2.5 crossing, as listed in the Amended Application, are:

1)
First responders would continue to be required to assess whether this crossing is available or occupied by a train when determining their route for an emergency call.

2)
The terms of the Purchase and Sale Agreement between CDOT and UPRR, after 12 years of valuation, assessment and negotiation, would need to be revised, requiring substantial additional time.

3)
If CDOT and UPRR could not reach a new agreement, CDOT would need to reevaluate the option of relocating approximately 37 miles of portions of US 85 off of UPRR right-of-way, which would necessitate the purchase of private lands, public lands (through affected communities) and could not guarantee reconnection of county roads no longer in the vicinity of the new US 85 alignment.

4)
The inclusion of alternative county roads into the Purchase and Sale Agreement requires, but may not receive, approval from the Weld County Board of County Commissioners.

5)
Weld County residents would not realize the benefit of having adjacent crossings clear of train occupation more consistently with the closure of [W]CR 2.5.

C. Notice of the Application and the Amended Application 

55. The Commission gave notice to all interested parties of the Application on June 4, 2018.  The Commission also gave notice of the Application to the adjacent property owners listed in the Application.  The Amended Application did not require additional notice.  No additional motions to intervene were filed because of the Amended Application.

D. Witness Testimony

56. At the evidentiary hearing, CDOT presented the direct testimony of the following seven witnesses in support of its Amended Application:  Alex Pulley, Ms. Elizabeth Relford, Rob Martindale, Kevin Halloran, Matthew Domenico, Lance Kippen, and Michael Schuppe.  CDOT offered Hearing Exhibits 1 through 12, which were admitted into evidence.   

Alex Pulley is a principal with Felsburg Holdt & Ullevig, an engineering consulting firm.  Mr. Pulley was the project manager for the US 85 planning and environmental linkage study (US 85 Study).  The US 85 Study corridor studied the US 85 corridor, which extends some 63 miles from Interstate 76 on the south to WCR 126 on the north.
  WCR 2.5 was 

57. included in the US 85 Study, as well as in multiple federal grant applications.  Mr. Pulley coordinated with CDOT and the UPRR to review the effects on the traveling public of closures of several railroad crossings in the US 85 corridor, including WCR 2.5.  He talked with residents, businesses, and communities in the US 85 corridor about the crossing closures; and he attended the public meetings related to the crossing closures.
  He is also personally familiar with the WCR 2.5 Crossing.  Mr. Pulley used Geographic Information System (GIS) data to map emergency responder (e.g., ambulance, fire, and police) routes, distances, and potential response times before and after the closure of WCR 2.5; Hearing Exhibit 2 shows that information.  Mr. Pulley testified that he oversaw preparation of the Build FY 2018 Centennial Highway (US 85) Betterments Application for federal funds (Hearing Exhibit 12) to improve the safety and mobility of the US 85 Corridor through roadway projects and rail projects.  He described the overall benefits of the closure of the WCR 2.5 Crossing, of other crossing closures, and of other improvements in the US 85 Corridor.  
Ms. Elizabeth Relford is the Deputy Director for Weld County Public Works and the Weld County representative on the US 85 Coalition.  In this capacity, she has participated with community leaders during projects along the US 85 Corridor.  Ms. Relford was also involved in the US 85 Corridor access control plan, which CDOT created to examine all accesses that are safety issues along the US 85 Corridor in Weld and Adams Counties and to identify where development occurs.  Most recently, Ms. Relford was involved in the completion of the 2017 US 85 Planning and Environmental Linkage Study, which Weld County adopted.  Although Weld County is not a party to the Purchase and Sale Agreement, Ms. Relford has been 

58. involved with discussions regarding that agreement.  Ms. Relford testified that, as candidates for crossing closures, the County was looking for county road crossings that had lower traffic counts, locations where the UPRR has partial sidings or existing siding or plans for future sidings, and which are located on the peripheries of municipalities with the least impacts on municipalities.  She testified further that the WCR 2.5 Crossing is located on the outskirts of the City of Brighton, and it has a daily traffic count of 111 vehicles per day with 12 percent of those being trucks.
  She concluded that WCR 2.5 does not qualify for dust mitigation because dirt roads need at least 200 vehicles per day to qualify.  Ms. Relford also testified that the Weld County Commissioners had approved the vacation of the Weld County right-of-way at the WCR 2.5 Crossing.  
Rob Martindale, a Registered Professional Land Surveyor, is the statewide CDOT Railroad/Utility Program Manager.  He has been with CDOT since 2004, and his experience includes major railroad projects involving Central I-70 and I-25 Pueblo, as well as other projects throughout the State of Colorado.  Mr. Martindale prepared and signed the original Application filed with the Commission, as well as the Amended Application.
  Mr. Martindale testified that closure of the WCR 2.5 Crossing is overall in the public interest.  He further testified regarding the five consequences of not closing the WCR 2.5 Crossing, which are listed in the Amended Application.
  For instance, on an emergency call, he stated that it is better for first responders to know up front that a crossing may be closed, rather than finding out it is blocked by a train and then having to take an alternate route.  He also testified that the costs of not closing the WCR 2.5 

59. Crossing are exorbitant because of a Tolling Agreement, entered into by UPRR and CDOT in 2008, and that the closure of the WCR 2.5 Crossing is a major component for completion of the Purchase and Sale Agreement.  Additionally, Mr. Martindale testified that leveraging Federal Section 130 funding towards the closure of crossings is probably the most efficient way to use the Federal Section 130 dollars because the closure will eliminate a hazard.  

60. Kevin Halloran is a Lieutenant with the Weld County Sheriff’s Department, and he has been in law enforcement for 20 years.  Lieutenant Halloran testified that the standard for law enforcement response is more fluid than for other first responders, as calls are dispatched through the radio to a patrol deputy and that the deputy could be responding from anywhere when the call is received.  He testified that the majority of citizens’ residences in the area at issue are to the south of 168th Avenue and that closure of the WCR 2.5 Crossing would not affect law enforcement’s ability to respond to calls.  Lieutenant Halloran is familiar with the WCR 2.5 Crossing, and he testified that when trains block the intersections along the US 85 Corridor, it creates a safety issue.  

61. Matthew Domenico is a Commander with the Brighton Police Department, who testified that he is familiar with the WCR 2.5 Crossing.  He testified that it is common for trains to block this crossing, causing traffic backups and creating safety concerns.  Further, Commander Domenico anticipated that eliminating the train delays at the WCR 2.5 Crossing would decrease the amount of traffic congestion and in turn, increase the chance of roadway safety in that area.  

62. Lance Kippen was employed by the UPRR Manager of Industry and 
Public Projects until approximately one month before the hearing in this Proceeding.  In this capacity, Mr. Kippen was responsible for public project engineering coordination for Utah, Colorado, and Wyoming.  Specifically, he was involved in public projects, 
at-grade separation crossings, crossing rehab projects, bridge rehabilitation projects, and other similar projects.  Presently, Mr. Kippen is employed with Rail Pros under contract to do the same type of work.  Mr. Kippen testified that through his previous employment with UPRR, he is familiar with the US 85 Corridor and the WCR 2.5 Crossing, which has passive warning devices and dirt approaches.  He testified that if the Commission authorizes the closing of the WCR 2.5 Crossing, there will be barricades on the east and west sides of the crossing and then the approaches to the Crossing will be removed.  There will also be a gate on the private frontage road to the lessees on the east side of the UPRR main line,
 and the gate on the north side of the private frontage road will be locked to prevent public access onto the UPRR 
right-of-way.  Mr. Kippen testified further that, to his knowledge, no one has formally requested that the private frontage road be made a public road, and UPRR’s policy does not allow frontage roads on its right-of-way.
Michael Schuppe is a Deputy Chief with the Brighton Fire Rescue District (Fire District) and has been in the fire service for 27 years.  Deputy Chief Schuppe testified that he is familiar with the WCR 2.5 Crossing and with the letter filed by the Fire District opposing closure of this crossing because of the potential increase in response times to the general vicinity.  Deputy Chief Schuppe also testified that Stations 51 and 52 each house an ambulance, and when a fire or medical emergency call comes in, an ambulance responds along with the Fire District.  He testified that if both the ambulance and fire truck were in the station, 

63. ambulance response times to emergencies on WCR 2.5 generally would be the same as for the Fire District.  Deputy Chief Schuppe further testified that the area south of WCR 2.5 is mostly residential and he would not expect this area to be affected by closure of the Crossing.  Additionally, he testified that in the event of a structural fire at a property located directly east of the WCR 2.5 Crossing, the Fire District would respond from both Stations 51 and 52.  With respect to the response time calculations before and after the closure, depicted on Hearing Exhibit 2, Deputy Chief Schuppe testified that he assumes they would be accurate if the calculations were run through GIS.
  He further testified that if a train is blocking the WCR 2.5 Crossing when the Fire District is responding to a location east of WCR 2.5, the emergency vehicle would have to turn around and go back to 168th Avenue, or WCR 2, which is the same route indicated on Hearing Exhibit 2 for Station 51 after the closure.
      

64. At the hearing, Monaghan Farms presented the answer testimony of the following six witnesses in opposition to the Amended Application:  Ms. Delora Lane, Cliff Lane, Mark Bodane, Ms. Emily Kasper, Thomas Deline, and Robert Deline.  Monaghan Farms offered Hearing Exhibits F, H, J, R, DD, II and OO, which were admitted into evidence.  

Delora Lane owns and manages Rocky Mountain Storage, which is a facility that stores boats, recreational vehicles, campers, semi-trucks, and dump trucks.  Rocky Mountain Storage’s physical address is 12840 WCR 2.5 and is located southeast of and directly adjacent to the WCR 2.5 Crossing.  Ms. Lane was concerned that closure of the Crossing will force customers to drive a longer route to get to her business.  Ms. Lane believed that the radius of the turn from WCR 2.5 onto WCR 29 could not accommodate a 53-foot long tractor-trailer.  

65. Additionally, Ms. Lane testified that she has a lease with UPRR for the private frontage road just east of the UPRR tracks, which provides access to her business between WCR 2 (168th Avenue) and WCR 2.5 (i.e., without crossing the UPRR tracks).  She testified that currently trucks access her business by driving across the WCR 2.5 Crossing, then turning right onto the private frontage road and then turning left into her driveway.  Alternatively, they drive across the WCR 2 (168th Avenue) crossing, turn left onto the private frontage road, and turn right into her driveway.
  Ms. Lane also testified that without the private frontage road, she believed that she would be out of business.  However, she testified that there has been no indication that UPRR would not renew her lease.  
66. Cliff Lane co-owns Rocky Mountain Storage with Ms. Lane.  He testified that closing the WCR 2.5 Crossing would limit access to his property from the north; he believed that it would take longer for emergency services to access the property.  Mr. Lane believed there was the potential for an increase in dust from WCR 29, which is a dirt road, possibly leading to complaints from residents who live along that road.  Mr. Lane also believed that, without the private frontage road, he would be out of business.  Additionally, Mr. Lane testified that installation of a gate on the private frontage road at WCR 2.5 would not have much impact on his business.  
Mark Bodane is Chief of the Brighton Fire Rescue District and has been in the fire service for 44 years.  Chief Bodane testified that the Fire District opposed the closure of the WCR 2.5 Crossing because it would increase response time from Stations 51 and 52.  He also testified that the Fire District opposed the closure because it had planned to build a new fire 

67. station along WCR 4, but after closing the Crossing, this new station would not have direct access to WCR 2.5.  Further, Chief Bodane testified that if the Crossing were closed, the Fire District would need to travel to WCR 2, then to WCR 29, and then come down WCR 2.5 to access the properties in that area (i.e., east of the UPRR tracks).  He testified that, because WCR 29 is mainly a dirt road, he is concerned about it being properly maintained.  Additionally, Chief Bodane was concerned that closing the WCR 2.5 Crossing would cause an increase in the fire insurance costs for the adjacent properties.  He admitted, however, that fire insurance costs would only increase, due to the crossing closure, if a property was located more than five miles from the nearest fire station.  That is, if the adjacent properties were five miles or less from the fire station, it would have no effect on the insurance rates.  He testified that he has no reason to doubt that, as depicted on Hearing Exhibit 2, the response time from Station 52 to the location just east of the UPRR tracks on WCR 2.5 is approximately 3.78 miles.
  With respect to whether the Fire District could use the private frontage road in the UPRR right-of-way, Chief Bodane testified that it is just an access drive and not a real road. 

68. Emily Kasper resides with her family at their home near the WCR 2.5 Crossing.  Ms. Kasper testified that she usually uses the Crossing to get to her home.  She testified that if the WCR 2.5 Crossing is closed, she would have to use an alternate route via WCR 29, which is concerning because it means a longer drive on a dirt road where the road conditions are poor when it rains or snows.  Ms. Kasper testified that where WCR 29 connects with WCR 2.5, it is usually very icy when it snows, and she has slid off the road there.  Ms. Kasper conceded, however, that even if the WCR 2.5 Crossing were not closed, she would still have to deal with driving in the snow and mud on WCR 2.5 for part of the drive to and from her residence.  With respect to the Rocky Mountain Storage property, Ms. Kasper testified that the anticipated increase in traffic on WCR 29 would be a slight inconvenience to her.            

69. Thomas Deline is Vice President and General Counsel of Monaghan Farms.  Thomas Deline testified that his grandparents purchased the Monaghan Farms property in the 1950s, and the primary point of access has always been to drive from US 85 to WCR 2.5, then across the WCR 2.5 Crossing, and east a short distance to the main entrance of the farm.  Thomas Deline testified that he understood that the purpose of closing WCR 2.5 is solely predicated upon the need for increased capacity for the railroad because of this purchase and sale and that he did not believe that the road is being closed for safety reasons.  With respect to improvements after closures of the WCR 2.5 Crossing, he testified it is his understanding that approximately $50,000 would be allocated to pay for barricades and approximately $100,000 would be allocated for the creation of a cul-de-sac or other signage.  Further, Thomas Deline testified that it is not just a matter of convenience but also a matter of safety.  He believed that closing the WCR 2.5 Crossing poses a greater risk to the residents along WCR 2.5 because there are no barriers to protect the road from the wind and snow.  He also has very serious concerns about the ability of first responders to respond via WCR 29 and WCR 2.5 westbound, when it is raining heavily or snowing due to the road conditions and frequency of road maintenance.  

70. Robert Deline is Vice President of Monaghan Farms and is primarily interested in the agricultural endeavors of Monaghan Farms.  Robert Deline testified that Monaghan Farms and its tenants use WCR 2.5 for numerous agricultural interests, including moving livestock and horses back and forth from the property.  He believed that if the WCR 2.5 Crossing were closed, the ability to bring heavy equipment, large trucks/trailers, and grain trucks would be limited and very difficult.  He testified that they will be forced to go down to WCR 2 and come in through WCR 29, which he characterized as a miserable road, and the intersection of WCR 2 and WCR 29 would not support a lot of the trailers and trucks that would need to come in that way.  With respect to safety, Robert Deline was concerned about the ability of first responders to respond to the Monaghan Farms property and Ms. Kasper’s residence in the event of an emergency.  He also believed that in the wintertime, WCR 29 is the last road in the county to be maintained or plowed.  Additionally, Robert Deline testified that to fix the issues caused by closing the Crossing, a road should be built along the frontage road from WCR 2 to WCR 4.   

71. CDOT presented the rebuttal testimony of Rob Martindale.  Mr. Martindale testified about CDOT’s willingness to discuss possible mitigation projects in order to alleviate the strain on the community of the closing of WCR 2.5.  He stated that Section 130 funds could be dedicated to a mitigation project on the county roads nearby.  Mr. Martindale admitted that increased safety in the U.S. 85 Corridor was one of the concerns of the railroad, while another is maximizing the railroad’s space in the corridor to reduce blocking of crossings.  He was not aware of any situation where a railroad has dedicated a frontage road for public use and so would not consider the option of making the private frontage road a public road.
E. Alternative Routes for Travel if the WCR 2.5 Crossing were to be Closed.
72. If the WCR 2.5 Crossing were to be closed, the 300 ADT vehicles would be able to cross the tracks at either the 168th Avenue (WCR 2) or the WCR 4 crossings, which are the two closest railroad crossings.  The 168th Avenue crossing is approximately 0.5 miles south-south-west of the WCR 2.5 Crossing via US 85 Business (also known as Main Street) and 1.10 miles south-south-west of the WCR 2.5 Crossing via US 85.  The WCR 4 crossing is approximately 0.5 miles north-north-east of the WCR 2.5 Crossing via US 85 Business and 1.13 miles north-north-east of the WCR 2.5 Crossing via US 85.
  

73. 168th Avenue is a two-lane paved roadway, and it is an urban major collector road.  The 168th Avenue crossing has warning devices consisting of crossing gates, flashing lights, and warning bells.
  WCR 4 is a two-lane paved roadway, and it is a rural minor collector road.  The WCR 4 crossing has warning devices consisting of crossbucks, stop signs, crossing gates, and warning bells.
  

74. If the WCR 2.5 Crossing were to be closed, a person wishing to travel from a point east of the UPRR tracks to a point west of the UPRR tracks would be able to use either the 168th Avenue or the WCR 4 crossings.  By using the 168th Avenue crossing, a person traveling by motor vehicle from 12857 CR 2.5 (the location of Monaghan Farms east of the UPRR tracks) to the intersection of US 85 Business (Main Street) and WCR 2.5 (west of the UPRR tracks) would drive the following route:  east on WCR 2.5, then south on WCR 29, then west on 168th Avenue, then north on US 85 Business, for a total distance of approximately 3.4 miles.
  The reverse of this route could be used by a person wishing to use the 168th Avenue crossing to travel from the intersection of US 85 Business (Main Street) and WCR 2.5 (west of the UPRR tracks) to 12857 CR 2.5 (east of the UPRR tracks).  

If the WCR 2.5 Crossing were to be closed, by using the WCR 4 crossing, a person traveling by motor vehicle from 12857 CR 2.5 (east of the UPRR tracks) to the intersection of US 85 Business (Main Street) and WCR 2.5 (west of the UPRR tracks), would 

75. drive the following route:  east on WCR 2.5, then south on WCR 29, then east on 168th Avenue, then north on WCR 31, then west on WCR 4, then south on US 85 Business, for a total distance of approximately 6.2 miles.
  The reverse of this route could be used by a person wishing to use the WCR 4 crossing to travel from the intersection of US 85 Business (Main Street) and WCR 2.5 (west of the UPRR tracks) to 12857 CR 2.5 (east of the UPRR tracks).  

76. Like the WCR 2.5 Crossing, ten trains pass through the 168th Avenue and 
WCR 4 crossings on a daily basis, at a maximum timetable speed of 60 mph.
  The ADT that passed through the 168th Avenue and WCR 4 crossings in 2016 were 4,500 and 800, respectively.  School busses do not use either of the 168th Avenue and WCR 4 crossings.  The ADT over the 168th Avenue crossing in 2016 consisted of 5 percent trucks, while the ADT over the WCR 4 crossing in 2016 consisted of 13 percent trucks.
  There were two FRA reports of accidents at the 168th Avenue crossing that occurred over 40 years ago – on March 7, 1979 and January 25, 1979.
  There were five FRA reports of accidents at the WCR 4 crossing that occurred on May 9, 2002, January 2, 1996, May 23, 1993, December 17, 1976, and March 27, 1976.
  

77. The ALJ finds that, if the WCR 2.5 Crossing were to be closed, for persons wanting to travel in a motor vehicle across the UPRR tracks, from a point east of the UPRR tracks to a point west of the UPRR tracks (or vise-versa), the safer alternative and shorter route would be to use the 168th Avenue crossing.  
78. In applications to close a railroad crossing, the calculation and analysis of exposure factors and hazard indices are used to derive an objective evaluation of whether closure of an at-grade crossing is justified.  We now turn to an examination of these objective standards.  
F. Exposure Factors 

79. The “exposure factor” of a crossing is a measurement of the number of opportunities per day for accidents involving a train and a vehicle at a given crossing.  It thereby provides a basic measurement of a crossing’s risk of vehicle-train accidents.  It is calculated by multiplying the number of trains per day by the number of vehicles per day, or ADT, that traverse the crossing.  

80. Using information provided in Hearing Exhibit 6 (the Application as amended) ten trains currently pass through the WCR 2.5 Crossing each day.  Approximately 300 vehicles per day use the WCR 2.5 Crossing.
  Based on this information, the existing “exposure factor” at the WCR 2.5 Crossing is 3,000.  

81. If the WCR 2.5 Crossing were to be closed, as found earlier, the 300 vehicles per day (as of 2016) will be able to cross the tracks at either the 168th Avenue or the WCR 4 crossings, which are the two nearest railroad crossings.  Like the WCR 2.5 Crossing, ten trains pass through the 168th Avenue and WCR 4 crossings on a daily basis, at a maximum timetable speed of 60 mph.
  The vehicles per day that passed through the 168th Avenue and WCR 4 crossings in 2016 were 4,500 and 800, respectively.
  Thus, the exposure factor for the 168th Avenue crossing is 45,000 and the exposure factor for the WCR 4 crossing is 8,000.  

82. Based on the foregoing analysis, if the WCR 2.5 Crossing is not closed, the cumulative exposure factor for the three existing crossings is 56,000.
  If the WCR 2.5 Crossing were to be closed, the 300 vehicles per day that used the WCR 2.5 Crossing would likely use either the 168th Avenue crossing or the WCR 4 crossing.  Hence, the cumulative exposure factor will likely remain the same, at 56,000.  The ALJ finds that if the Crossing were to be closed, the risk of train-vehicle accidents, as measured by the exposure factor, would likely remain the same for the two remaining crossings.  
G. Hazard Indices 

83. The hazard index is explained in a 1974 report issued by the Planning and Research Division of Colorado’s Department of Highways entitled 1974 Colorado State Highway Railroad Grade Crossing Data.  This report uses data addressing vehicular traffic, types of “protection devices” (i.e., signs, flag persons, warning bells, flashing lights, 
train-activated traffic control lights, and crossing gates), and the number of trains per day to calculate the probable number of accidents expected to occur over a five-year period.  

84. Using information provided in the Application, as amended, the hazard index for the existing conditions (ten trains per day) is 1.26 for the WCR 2.5 Crossing under the current configuration of only crossbucks and stop signs; 1.21 for the 168th Avenue crossing under the current configuration of flashing lights with crossing gates, and warning bells; and 0.80 for the WCR 4 crossing under the current configuration of flashing lights with crossing gates.  Thus, the cumulative hazard index for these three existing crossings is 3.27.  

85. To determine the potential impact of abolishing the WCR 2.5 Crossing, the hazard indices must be analyzed under the two worst-case scenarios.  Worst Case Scenario 1 assumes that all traffic from the WCR 2.5 crossing would move to the 168th Avenue crossing.  Worst Case Scenario 2 assumes that all traffic from the WCR 2.5 Crossing would move to the 
WCR 4 crossing.  These are worst-case scenarios because they result in the greatest increase in the hazard index resulting from abolishing the WCR 2.5 Crossing.  

86. Under Worst Case Scenario 1, the hazard index for the 168th Avenue crossing would remain at 1.21, while the hazard index for the WCR 4 crossing would remain at 0.80.  The cumulative hazard index for these two crossings would be 2.01.  Under Worst Case Scenario 2, the hazard index for the 168th Avenue crossing would remain at 1.21, while the hazard index at the WCR 4 crossing would increase to 0.86.  The cumulative hazard index for these two crossings would be 2.07.  In both worst-case scenario calculations, the cumulative hazard index is less than the cumulative hazard index (3.27) if all three crossings were to remain open.  That is, the overall risk of crossing accidents at the two remaining crossings would decrease, since the exposure for accidents in the future would occur at only two crossings as opposed to the three existing crossings.  Therefore, based upon this analysis of the hazard indices, the total number of accidents expected to occur in a five-year time period would be reduced with the closure of the WCR 2.5 Crossing.  Such a projected reduction of accidents over a future five-year period demonstrates that closure of the Crossing would prevent accidents and promote public safety.  
87. Accordingly, the calculated hazard indices establish that, in both worst-case scenarios, the total number of accidents expected to occur in a five-year time period will be reduced with the abolishment (or closing) of the WCR 2.5 Crossing.  The closure of the WCR 2.5 Crossing is expected to prevent accidents and to promote public safety.  

88. The foregoing Exposure Factor and Hazard Indices analysis demonstrates that the closure of the WCR 2.5 Crossing is expected to result in a reduction in the risk of vehicle--train collisions by limiting that exposure to two open crossings rather than three.  Hence, the closure of the WCR 2.5 Crossing is expected to prevent accidents and to promote public safety.  
III. CONCLUSIONS OF LAW

A. Legal Standard

89. Section 40-4-106(2(a)), C.R.S., states that the Commission has the 

power to determine, order, and prescribe, in accordance with the plans and specifications to be approved by it, the just and reasonable manner including the particular point of crossing . . . at which the tracks or other facilities of any railroad corporation may be constructed across any public highway at grade, or above or below grade, or at which any public highway may be constructed across the tracks or other facilities of any railroad corporation at grade, or above or below grade and to determine, order, and prescribe the terms and conditions of installation and operation, maintenance, and warning at all such crossings that may be constructed, including … the installation and regulation of … means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.

Significantly, § 40-4-106(3)(a)(I), C.R.S., provides that the Commission has the “power … to order any crossing constructed at grade … to be … abolished, according to plans and specifications to be approved and upon just and reasonable terms and conditions to be prescribed by the commission[.]”
  

Based on these statutory provisions, the standard to be applied in proceedings involving an application to abolish an at-grade crossing is:  (a) will abolishing (or closing) the crossing serve to prevent accidents and to promote public safety; and, if so, (b) are there any just 

90. and reasonable terms and conditions that the Commission should attach to the closing?
  The Commission has described the first inquiry – whether abolishing the subject crossing will serve to prevent accidents and to promote public safety – as the “principle function” of the Commission in considering applications to abolish a crossing.
  

91. In this Proceeding, therefore, the primary issue is whether the WCR 2.5 Crossing should be abolished (or closed) in order to prevent accidents and to promote public safety.  
B. Conclusions on Legal Arguments and the Evidence.
92. CDOT summarizes its testimony in support of closing the WCR 2.5 Crossing.
  CDOT asserts that the closure of the WCR 2.5 Crossing is part of a comprehensive project that will substantially improve safety and mobility along the US 85 corridor.  CDOT argues that closure of the WCR 2.5 Crossing will prevent potential accidents at the Crossing and will promote public health and safety.  CDOT argues that the closure of the Crossing is reasonable and supported by the evidence.  CDOT concedes that certain individuals currently using the WCR 2.5 Crossing (e.g., the tenants at Monaghan Farms) will be impacted by the closure, but any inconvenience will be minimized in light of the improvements to be made and the elimination of the potential for accidents.  Comparing data for the WCR 2.5 Crossing with the crossings at WCR 2 (168th Avenue) and WCR 4, CDOT argues that closing the WCR 2.5 Crossing is the only common sense option.
  

93. Monaghan Farms first argues that CDOT failed to prove that it was qualified and had the right to undertake the closing of the WCR 2.5 Crossing.  This argument is a variation of Monaghan Farms’ argument that CDOT was not the proper Applicant to file this Application.  The ALJ has already rejected this argument, finding that CDOT was the proper Applicant pursuant to Rule 7203, 4 CCR 723-7.  Moreover, from the testimony and hearing exhibits of Mr. Martindale on behalf of CDOT, the ALJ has drawn reasonable inferences that CDOT was qualified and had the right to undertake the filing of this Application and the closing of the WCR 2.5 Crossing.
  Moreover, Monaghan Farms received CDOT’s prehearing disclosure filing, conducted discovery, made its own prehearing disclosure filing, and participated fully in the evidentiary hearing.  If there was any question about CDOT’s authority to file the Application and to pursue closure of the Crossing, there was no prejudice to Monaghan Farms.
  

94. Monaghan Farms next argues that CDOT did not present any evidence that the WCR 2.5 Crossing is “dangerous or unsafe.”
  However, that is not the standard for closing a crossing.  The correct standard to be satisfied in this Proceeding is whether closing the Crossing will serve to prevent accidents and to promote public safety.
  Applying the correct standard, the ALJ concludes that CDOT did present substantial evidence to prove that closing the WCR 2.5 Crossing will serve to prevent accidents and to promote public safety.  The Findings of Fact supra set forth substantial evidence that closing the WCR 2.5 Crossing will serve to prevent accidents and to promote public safety.
  Moreover, the Findings of Fact evaluating exposure factors and hazard indices were based upon evidence adduced by CDOT, and they demonstrate that closing the WCR 2.5 Crossing will prevent accidents and promote public safety.  

95. Monaghan Farms then argues that CDOT did not seek to qualify an expert under Rule 702, Colorado Rules of Evidence (C.R.E.), and present testimony from a licensed professional safety engineer.  Hence, Monaghan Farms argues, there is no legal basis for CDOT to satisfy the standard for closing the Crossing.
  However, Monaghan Farms ignores Rule 1501(a) of the Rules of Practice and Procedure, 4 CCR 723-1, on Evidence, states that:

The Commission shall not be bound by the technical rules of evidence.  Nonetheless, to the extent practical, the Commission shall conform to the Colorado Rules of Evidence applicable in civil non-jury cases in the district courts.  
The Rules of Practice and Procedure do not require the Commission or its ALJs to rely on expert witnesses, qualified as experts, to decide any proceeding litigated before the Commission.  Rule 702, C.R.E., applicable to cases in Colorado District Courts, provides that:

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise.  

(Emphasis added.)  The ALJ notes that Rule 702 places the discretion to qualify expert witnesses in the trier of fact.  In the instant Proceeding, the ALJ did not need the opinions of witnesses qualified as expert witnesses in order to understand the evidence or to determine the facts in issue.  Indeed, in over 39 years of litigating cases before this Commission as a practitioner, and in hearing cases as an ALJ, the undersigned ALJ has found that the Commission does not require witnesses to be qualified as experts in their area of expertise before testifying about their expert opinions.
  The ALJ finds Monaghan Farms’ argument on this issue to be without merit.  

Monaghan Farms next argues that closure of the Crossing will decrease public safety or convenience, claiming that closing the Crossing will increase emergency response times.
  However, substantial evidence from the testimonies of Lieutenant Halloran of the Weld County Sheriff’s Office, Commander Domenico of the City of Brighton Police Department, and Deputy Chief Schuppe of the Brighton Fire Rescue District demonstrated that closing the WCR 2.5 Crossing will prevent accidents and promote public safety.  Moreover, the ALJ has carefully reviewed Hearing Exhibit 2 and related testimony, and he finds and concludes that, if the WCR 2.5 Crossing were to be closed, emergency services response times will not be increased by an unreasonable amount.  The ALJ finds and concludes that, if the WCR 2.5 

96. Crossing is closed, the emergency services response times shown on Hearing Exhibit 2 are reasonable, given the level of urbanization of the near north side of the City of Brighton and the area around the WCR 2.5 Crossing.  

97. Monaghan Farms then argues that closing the Crossing would divert traffic to “less safe crossings” (e.g., the 168th Avenue crossing or the WCR 4 crossing).  The ALJ finds that this argument is without merit.  The evidence shows that there have been no reported accidents at the 168th Avenue crossing for 40 years.  The ALJ’s Findings of Fact on alternative travel routes found that, if the Crossing were to be closed, the 168th Avenue crossing would be the shorter and safer alternative route.  Moreover, the Findings of Fact evaluating exposure factors and hazard indices refute Monaghan Farms’ argument and demonstrate that closing the WCR 2.5 Crossing will prevent accidents and promote public safety.  Therefore, the ALJ concludes that the 168th Avenue crossing is not “less safe” and that closing the WCR 2.5 Crossing will prevent accidents and promote public safety.

98. Finally, Monaghan Farms argues that CDOT introduced no study or mitigation regarding whether closing the Crossing will increase dust impacts to the environment.
  Monaghan Farms asserts that the definition of “hazard” in “Rule 7341(f)” requires that there must be a dust mitigation study.
  Rule 7341 (n) states that:

“Hazard” means any real or potential condition that can cause injury, illness, or death; damage to or loss of the facilities, equipment, rolling stock, or infrastructure of a RFGPTS; or damage to the environment.

99. Rule 7341, however, states that, “The following definitions apply only in the context of rules 7341 through 7355.”  Rule 7340 states that Rules 7341 through 7355 only “apply to all transit agencies and rail fixed guideway systems operating within the State of Colorado….”  According to Rule 7001(c), 4 CCR 723-7, “Rail fixed guideway system” in these rules means “rail fixed guideway system,” as defined by § 40-18-101(3), C.R.S.  That definition is:

“Rail fixed guideway system” means any light, heavy, or rapid rail system, monorail, inclined plane, funicular, trolley, or automated guideway used to transport passengers that is not regulated by the federal railroad administration.
UPRR is a “railroad” in the Commission’s rules and is regulated by the Federal Railroad Administration.
  The definitions in Rule 7341 do not apply to the UPRR or to the WCR 2.5 Crossing.  Therefore, this argument by Monaghan Farms is without merit.  

100. CDOT, as the Applicant, bears the burden of proof and must establish by a preponderance of the evidence that the WCR 2.5 Crossing should be abolished (or closed).  The preponderance standard requires that the evidence of the existence of a contested fact outweighs the evidence to the contrary.  That is, the trier of fact must determine whether the existence of a contested fact is more probable than its non-existence.  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party.
  
As an Intervenor, Monaghan Farms bears the burden of proving, by a preponderance of the evidence, its defenses opposing the closing of WCR 2.5 Crossing.
  The 

101. ALJ finds and concludes that Monaghan Farms has failed to satisfy its burden of proof in opposition to the Application and the abolishment (or closure) of the WCR 2.5 Crossing.  

102. Based on substantial evidence in the record as a whole, including the foregoing Findings of Fact, the ALJ finds and concludes that closure of the WCR 2.5 Crossing will serve to prevent accidents and to promote public safety.
  
103. CDOT has met its burden of proof in this Proceeding to demonstrate that closing the WCR 2.5 Crossing will prevent accidents and promote public safety and that the WCR 2.5 Crossing should be closed.  

104. The Commission’s second decision point in this matter is to determine whether there are just and reasonable terms and conditions that should be imposed on granting the Application.  Monaghan Farms argues that, if the Crossing is closed, several conditions should be imposed in the Decision, as  follows:

a)
requiring UPRR to dedicate to the public a paved and widened frontage road adjacent to the railroad from WCR 2 to WCR 4 as requested by the Greater Brighton Fire Rescue District;

b)
improving, paving and widening WCR 2.5 from the railroad crossing heading east to WCR 29;

c)
improving, paving and widening WCR 29 from the intersection with WCR heading south to WCR 2 (E. 168th Avenue); and

d)
requiring regular maintenance of these three roadways including adequate snowplowing and drainage of same.

Monaghan Farms argues that the case of Atchison, T. & S. F. Ry. Co. v. Public Utilities Comm’n., 194 Colo. 263, 572 P.2d 138 (1977) allows the Commission to order UPRR, 

105. Weld County, or CDOT to contribute funds for these “mitigation projects” related to the closure of the WCR 2.5 Crossing.  In that case, the Commission had granted the City and County of Denver’s (Denver) application to demolish and rebuild the 8th Avenue Viaduct, a grade separation over the tracks and facilities of the Atchison, Topeka and Santa Fe Railway Company (Santa Fe), the Burlington Northern Railway Company (Burlington), and the Denver and Rio Grande Railway Company.  Pursuant to §§ 40-4-106(3)(b) and (c), C.R.S. (1984),
 the Commission had allocated the costs of constructing the rebuilt grade separation project between Denver, Santa Fe, and Burlington.  A majority of the Supreme Court affirmed the Commission’s decisions.  

106. The instant proceeding, however, is governed by §§ 40-4-106(2)(a) and 
40-4-106(3)(a)(I), C.R.S., which must be read and construed together.  Monaghan Farms ignores that § 40-4-106(2)(a), C.R.S., only gives the Commission jurisdiction over the point at which a public highway crosses a railroad corporation’s tracks and the installation and operations of safety appliance signals and devices.
  

Section 40-4-106(2)(a), C.R.S., limits the Commission jurisdiction to the point of the crossing of a public highway with the railroad tracks.  When an existing at-grade crossing is abolished (or closed), as in this Proceeding, § 40-4-106(3)(a)(I), C.R.S., also gives the Commission the power to prescribe “the proportion in which the expense of the … abolition of the crossing … should be divided … between the [affected railroad] corporation and the state, 

107. county, municipality, or public authority in interest.”  Significantly, when the Commission orders the closing of a crossing, § 40-4-106(3)(a)(I), C.R.S., limits any allocation of costs to the expenses related to abolishing (or closing) the crossing.  Moreover, in this Proceeding, CDOT will use Federal Section 130 funds for the project to close the Crossing.  Therefore, it would not be necessary to allocate any expenses for closing the Crossing and for related construction at the closed Crossing.  

108. The conditions sought by Monaghan Farms ask the Commission to order UPRR to dedicate to the public a paved and widened frontage road and to order the UPRR, Weld County, and/or CDOT (it is unclear which) to improve, pave, widen, and maintain portions of WCR 2.5 and WCR 29.  None of these requested conditions is located at the point of crossing of the UPRR tracks at WCR 2.5, over which the Commission has jurisdiction.  Neither 
§§ 40-4-106(2)(a) and 40-4-106(3)(a)(I), C.R.S., – the controlling statutes here – gives the Commission the jurisdiction or power to order these requested conditions that would be located beyond the area of the closed Crossing.  

109. The ALJ concludes that the terms and conditions proposed by Monaghan Farms to be attached to this Decision, approving the closing of the WCR 2.5 Crossing, are not within the Commission’s jurisdiction nor are they just and reasonable.  Pursuant to §§ 40-4-106(2)(a) and 40-4-106(3)(a)(I), C.R.S., and for reasons discussed herein, the terms and conditions proposed by Monaghan Farms are rejected.  

110. Accordingly, the ALJ finds and concludes that the Application, as amended, will be granted and the WCR 2.5 Crossing will be abolished.

111. In accordance with § 40-6-109, C.R.S., the ALJ recommends the Commission enter the following order.   

IV. ORDER

A. The Commission Orders That:

1. The Application filed on May 18, 2018 by the Colorado Department of Transportation (CDOT), on behalf of the County of Weld, for the authority to abolish the crossing of Weld County Road 2.5 with the tracks of the Union Pacific Railroad Company at railroad milepost 20.46 of the Greeley Subdivision, National Inventory No. 804-480L, near the City of Brighton, Weld County, State of Colorado, as amended by the Amended Application filed on October 5, 2018, is granted.  

2. The crossing of Weld County Road 2.5 with the tracks of the Union Pacific Railroad Company at railroad milepost 20.46 of the Greeley Subdivision, National Inventory No. 804-480L, near the City of Brighton, Weld County, State of Colorado, shall be abolished, consistent with the findings, discussion, and conclusions in this Decision.

3. The grant of the Application, as amended, to abolish the Crossing is conditioned as follows:

a.
No later than July 31, 2019, CDOT shall inform the Commission in writing that all work necessary to abolish the crossing is complete.

b.
No later than July 31, 2019, CDOT shall file copies of the updated U.S. Department of Transportation National Inventory forms showing this crossing as closed.  (That is, these updated inventory forms are to be filed with the completion letter.    

4. Proceeding No. 18A-0315R is closed. 

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion within 20 days after service, the recommended decision shall become the decision of the Commission and subject to the provisions of 
§ 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in 
§ 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed. 

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
	(S E A L)
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	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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________________________________
                     Administrative Law Judge




�  See Decision No. C18-0581-I (mailed on July 24, 2018).  


�  Amended Application at p. 2.  At the October 15, 2018 hearing, counsel for Monaghan Farms raised a concern about whether the amendment filed by CDOT complied with Decision No. R18-0876-I.  The ALJ requested that counsel for the Parties work out any concerns with the amendment, or file an appropriate pleading addressing the amendment.  


�  See Rule 106, Colorado Rules of Civil Procedure. 


�  Motion to Dismiss at pp. 3 through 7.  


�  Decision No. R18-0905-I, ¶¶ 18, 19, and 20 at p. 6.  Section 40-6-109.5(4), C.R.S., provides that: “The commission, in particular cases, under extraordinary conditions and after notice and a hearing at which the existence of such conditions is established, may extend the time limits specified in subsections (1) and (2) of this section for a period not to exceed an additional ninety days.”   


�  Decision No. R18-0905-I, ¶¶ 21 and 22 at pp. 6 and 7.    


�  Decision No. R18-0905-I, ¶ 23 at p. 7.    


�  The record also established the existence of extraordinary conditions under which the ALJ could extend the 210-day decision deadline of § 40-6-109.5(2), C.R.S., for a period not to exceed an additional 90 days, for a total of 300 days.  Since CDOT waived the decision deadlines in § 40-6-109.5, C.R.S., it is unnecessary for the ALJ to make findings or to extend the decision deadline by an additional 90 days in accord with § 40-6-109.5(4), C.R.S.  


�  Decision No. R18-0918-I, ¶¶ 19 and 20 at pp. 5 and 6; Ordering Paragraph 1, at p. 6.    


� Counsel for Monaghan Farms noted that his consent to the new hearing dates was subject to his objection to reschedule the hearing, which was noted by the ALJ.  


�  Decision No. R18-1047-I. ¶¶ 23 through 31 at pp. 7 through 9.


�  See § 40-4-106(3)(a)(I), C.R.S., and City of Craig v. Public Utilities Comm’n., 656 P.2d 1313 (Colo. 1983).


�  Van Schaack Holdings, Ltd. v. Fulenwider, 798 P.2d 424, 426 (Colo. 1990).


�  Response to Monaghan Farms’ Motion to Add Exhibits at pp. 1 and 2.


� Decision No. R18-1077-I, ¶¶ 15 and 16 at p. 4.  Monaghan Farms’ Amended Exhibit List omitted Exhibits G, X, AA, BB, and EE, which were not marked for identification or offered at the hearing.  


� See Durango Transportation, Inc. v. Colorado Public Utilities Comm'n., 122 P.3d 244, 252 (Colo. 2005); RAM Broadcasting of Colo., Inc. v. Public Utilities Comm'n., 702 P.2d 746, 750 (Colo. 1985).  


� Hearing Transcript (Tr.), 12/4/2018, p. 26, ll. 11 through 20.   


� Herrera v. Gene’s Towing, 827 P.2d 619, 620 (Colo. App. 1992).  


� Evans v. Webster, 832 P.2d 951, 954 (Colo. App. 1991), Reh. Denied, Cert. Denied (1992).


� Tr. 12/4/2019, p. 26, l. 22 through p. 27, l. 12; p. 27, l. 14 through p. 28, l. 3.  


�  Hearing Exhibit 8, p. 2.  Federal statute 23 USCS § 130(a) provides in pertinent part that:  “[T]the entire cost of construction of projects for the elimination of hazards of railroad-highway crossings, including … the relocation of highways to eliminate grade crossings, and projects at grade crossings to eliminate hazards posed by blocked grade crossings due to idling trains, may be paid from sums apportioned in accordance with section 104 of this title [23 USCS § 104].”  The relevant part of Federal statute 23 USCS § 120(c)(1) provides that:  “The Federal share payable on account of any project [including a] … rail-highway crossing closure … may amount to 100 percent of the cost of construction of such projects….”  


�  “Federal Section 130” refers to 23 U.S.C. § 130.  


�  Gessler v. Colorado Common Cause, 327 P.3d 232, 237 (Colo. 2014).  


�  See § 2-4-212, C.R.S.; Colorado Medical Board v. Office of Administrative Courts, 333 P.3d 70, 72 (Colo. 2014).  


� Gamblers’ Express Inc. v. Public Utilities Comm’n., 868 P.2d 405, 410 (Colo. 1994); See �§ 2-4-201(1)(b), C.R.S.  


�  Avicomm, Inc. v. Colorado Public Utilities Comm’n., 955 P.2d 1023, 1031 (Colo. 1998).   


� See Decision No. C16-1146, (mailed on December 15, 2016), in Proceeding No. 16R-0952R, Attachment A, Rule 7203 at p. 18.  


�  See Decision No. R17-0423 (mailed on May 25, 2017), in Proceeding No. 16R-0952R, Attachment A, Rule 7203 at p. 18.  No exceptions were filed to Decision No. R17-0423, which became the Commission’s decision by operation of law.  See § 40-6-109(2), C.R.S.


�  Similarly, the same text in Subparagraph 7203(f) does not mention, and is not tied specifically or limited to, the first part of the subparagraph, related to the installation of temporary safety measures.  


�  Colorado Medical Board v. Office of Administrative Courts, 333 P.3d at 73.  


�  See also City of Craig v. PUC, 656 P.2d 1313, 1316 (Colo. 1983) (holding that the Commission has “the police power to regulate and abolish crossings in the interest of public safety”).  


� Colorado Office of Consumer Counsel v. Mountain States Tel. & Tel. Co., 816 P.2d 278, 283 (Colo. 1981); Miller Brothers v. Public Util. Comm’n., 185 Colo. 414, 525 P.2d 443, 451 (1974) (the Commission has as much authority to regulate public utilities as the Colorado Legislature (Legislature) possessed prior to the adoption of Article 25 in 1954, until the Legislature by a specific statutory provision restricts the legislative functions exercised by the Commission in regulating public utilities).  


�  See Miller International, Inc. v. State, Dept. of Revenue, 646 P.2d 341, 344 (Colo. 1982).  


� Van Pelt v. State Board of Community Colleges & Occupational Education, 577 P.2d 765 (Colo. 1978).  


�  See Decision No. R18-1014 (mailed on November 14, 2018), ¶ 12 at p. 4 and Ordering Paragraph No. 1 at p. 14, in Proceeding No. 18A-0318R; and Decision No. R18-1029 (mailed on November 16, 2018), ¶ 12 at p. 4 and Ordering Paragraph No. 1 at pp. 15 and 16, in Proceeding No. 18A-0319R.  


�  Avicomm, Inc. v. Colorado Public Utilities Comm’n., supra, 955 P.2d at 1031.   


�  Hearing Exhibit 6, Application, ¶ II (G) at p. 5.  (Bolding omitted.) 


�  Id.  


�  Id. ¶ II (H) at p. 5; and Exhibit I.   


�  Id. ¶ II (H)(iii) at p. 6.


�  Id., Exhibit C.


�  Id., Exhibit A at p. 2.


�  Id. ¶ II. A. (F) at p. 5.  A significant number of trains that move through the US 85 Corridor, and across the WCR 2.5 Crossing, are hauling coal from Wyoming to Houston, Texas.  Hearing Exhibit 12 at p. 11.  


�  Id. ¶ II. B. at p. 8.


�  Id., Exhibit B.  No fatalities or injuries were reported for these accidents.


�  Hearing Exhibit 7, Amended Application, at 1-2.  See also Hearing Exhibit OO at p. 6.


�  See id. at 2.


�  Id. at 2.  


�  Id.  


� See Hearing Exhibit 1, which shows five crossings that CDOT is proposing to close, including the WCR 2.5 Crossing.  


�  The Amended Application (Hearing Exhibit 7, at pp. 1-2, stated that the  public meetings regarding the closure of the WCR 2.5 Crossing and other crossings occurred in Fort Lupton on January 22. 2018 and in Eaton on January 23, 2018.


� Hearing Exhibit OO, p. 7.  Ms. Relford cited more recent September 2018 data, as shown in Hearing Exhibit OO, when compared to the ADT data shown in the Application.  Tr. 12/3/2018, p. 65, ll. 2 – 8.  Compare Hearing Exhibit 6 at p. 8.  


�  See Hearing Exhibits 6 and 7.  


�  See Paragraph 54 at pp. 20 and 21 supra.


�  See Hearing Exhibit 2; the private frontage road is depicted with green and red dotted lines just east of the UPRR tracks between WCR 2.5 and 168th Avenue.  


�  See Hearing Exhibit 2.  


�  Id.  


�  See Hearing Exhibit H at p. 3.  The red rectangle is the private frontage road and the yellow rectangle is land Ms. Lane leases from the UPRR.  Her driveway is at the lower end of the yellow rectangle, approximately �one-third of the distance from WCR 2.5 and WCR 2.  


�  See Hearing Exhibit 2.  


�  See Hearing Exhibit 2.  


�  Hearing Exhibit 6, Exhibit E at pp. 1 and 2.


�  Id., Exhibit G at pp. 1 and 2.


�  See Hearing Exhibit 2.  


�  See Hearing Exhibit 2.  


�  Hearing Exhibit 6, Exhibits E and G.  


�  Id. at pp. 11 and 12.


�  Id., Exhibit F.  These accidents involved only property damage to the vehicles struck by trains; in other words, no one was killed or injured in either of these accidents.  


� Id., Exhibit H.  There was one fatality in each of the accidents that occurred on May 23, 1993, December 17, 1976, and March 27, 1976.  


�  Hearing Exhibit 6, at pp. 5 and 8.


�  Id., Exhibits E and G.  


�  Id. at p. 12.


�  3,000 + 45,000 + 8,000 = 56,000


�  See City of Craig v. PUC, 656 P.2d 1313, 1316-1317 (Colo. 1983) (holding that the Commission has the “power to regulate and abolish crossings in the interest of public safety;” that railroad safety is a matter of state-wide concern, and that Commission proceedings to determine the advisability of closing a railroad crossing for safety reasons do not adjudicate property rights in the crossing).  


� See e.g. Decision No. C12-0286 at ¶ 20 (issued on March 16, 2012) in Proceeding No. 12A-074R; Decision No. C14-0717 at ¶ 18 (issued on July 1, 2014) in Proceeding No. 14A-0383R; and Decision No. R13-0241 at ¶ 82 (issued on February 25, 2013) in Proceeding No. 10A-409R.  See also Hassler & Bates v. Public Utilities Comm’n., 168 Colo. 183, 451 P.2d 280, 286 (Colo. 1969).  


�  Decision No. C11-0477 at ¶ 31 (issued on May 6, 2011) in Proceeding No. 11A-225R.  


�  CDOT Position Statement at pp. 8 – 21.  


�  Id. at pp. 26, 27, and 28.  


�  See Rule 7002(b)(VIII)(C), 4 CCR 723-7, “[By] signing the application, the applicant understands that: … if a hearing is held, the applicant must present evidence at the hearing to establish its qualifications to undertake, and its right to undertake, the requested action;” see also Rule 7203, 4CCR 723-7.  The Commission has adjudicated and approved numerous applications by CDOT to improve protection at or to close railroad crossings.  See e.g. Decision No. C17-0164 (issued on March 2, 2017) in Proceeding No. 17A-0045R; Decision No. C17-0358 (issued on May 8, 2017) in Proceeding No. 17A-0182R; Decision No. R18-1014 (issued on November 14, 2018) in Proceeding No. 18A-0318R; and Decision No. R18-1029 (issued on November 16, 2018) in Proceeding �No. 18A-0319R.  


�  The ALJ also notes that CDOT’s Application was filed on May 15, 2018, and Monaghan Farms’ Motion to Intervene was filed on July 5, 2018 and granted on August 9, 2018.  See Decision No. R18-0662-I (issued on August 9, 2018).  Yet Monaghan Farms waited until December 3, 2018, the first day of the hearing, to raise this argument that CDOT was not the proper Applicant and that it had to prove that it was qualified and had the right to undertake the closing of the WCR 2.5 Crossing.  See Tr. 12/3/2018 at p. 9 l. 25 through p. 14 l. 9.  Monaghan Farms made a similar argument as part of its motion for direct verdict, which was denied.  See Tr. 12/4/2018 at p. 26 l. 11 through p. 28 l. 3. 


�  Monaghan Farms Post-hearing Position Statement at pp. 2.  


� Later in its argument, Monaghan Farms conceded that the threshold standard to be satisfied in this Proceeding is:  will closing the Crossing serve to prevent accidents and to promote public safety.  See Monaghan Farms Post-hearing Position Statement at p. 16.  After arguing generally that CDOT failed to provide testimony or evidence that abolishing the Crossing would serve to prevent accidents or promote public safety, Monaghan Farms returned to its earlier formulation of the standard and argued, specifically, that CDOT did not present testimony that the Crossing is “unsafe.”  Id., pp. 17 and 18.  


� See the hearing testimonies of Messrs. Pulley and Martindale, Lieutenant Halloran, Commander Domenico, and Ms. Relford.  See also Hearing Exhibit 12 at pp. 4-5 and 23; and Hearing Exhibit OO at pp. 2, 3, and 4.  


�  Monaghan Farms Post-hearing Position Statement at p. 8.


� Indeed, in many Commission proceedings, for example public utility rate cases, almost all of the witnesses testify about their expert opinions on numerous issues without being “qualified” as expert witnesses.  


�  Monaghan Farms Post-hearing Position Statement at p. 19.


�  Id. at p. 19.  Hearing Exhibit R is a benefit-cost assessment for all the US 85 Corridor projects.  In the same argument, Monaghan Farms asserts that Hearing Exhibit R shows that closing the WCR 2.5 Crossing will increase dust impacts.  That claim is factually incorrect.  A word search of Hearing Exhibit R reveals no discussion of “dust” or “dust impacts.”  The Environmental Protection sections of Hearing Exhibit R (at pp. 12 and 13) only analyzed the reductions in vehicular and freight train emissions projected to result from building all the US 85 Corridor projects, including the closure of WCR 2.5 Crossing.  


�  Id. at p. 19.  The correct citation to the definition of “hazard” is to Rule 7341(n), 4 CCR 723-7. 


�  See Rule 7001(d), 4 CCR 723-7, for the definition of “Railroad;” and Exhibits A and B to Hearing Exhibit 6, the Application.   


�  Section 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  See Mile High Cab, Inc. v. Colorado Public Utilities Commission, 302 P.3d 241, 246 (Colo. 2013); Swain v. Colorado Department of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).


�  See Western Distributing Co. v. Diodoso, 841 P.2d 1053, 1057-1059 (Colo. 1992).


� This Decision is predictive out of necessity, because it addresses the prevention of accidents and the promotion of public safety when the Crossing would be closed in the future.  While it is not possible to predict with absolute certainty and accuracy what may happen in the future, the Commission makes the best judgment possible based on the evidence available.  


�  Monaghan Farms Post-hearing Position Statement at pp. 3 and 20 through 22.


�  At the time of the litigation and appeal, §§ 40-4-106(3)(b) and (c), C.R.S. (1984) specifically governed the construction of individual grade separation projects, the determination of benefits to the railroads and public authority, and the allocation of costs of construction between those entities.  


�  If the Commission approves the point of crossing of a public highway with the railroad tracks and construction of the crossing, pursuant to § 40-4-106(2)(b), C.R.S., the Commission shall also determine how the costs of safety appliance signals and devices will be divided and paid by the railroad corporation and the public authority.  
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