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I. STATEMENT, DISCUSSION, FINDINGS, and CONCLUSIONS
1. This matter concerns the City of Louisville’s (City) Application for Authority 
to Install 4-Quandrant Railroad Gates with Flashing Lights, Bells, Constant Warning Time Circuitry, and New Signal Cabin at Tracks Owned by BNSF Railway Company Crossing South Boulder Road (Application), filed on November 16, 2018. The BNSF Railway Company (BNSF) intervened as of right in this matter and is the only other party to this proceeding. The City waived the statutory deadline under § 40-6-109.5, C.R.S., for a Commission decision to issue.  Application at 20. The Commission referred this matter to an administrative law judge (ALJ) on January 3, 2019. 

2. Only the relevant procedural history is discussed. This matter was initially scheduled for an evidentiary hearing for April 15 and 16, 2019. Decision No. R19-0162-I. At a status conference held on April 12, 2019, the parties agreed to continue the evidentiary hearing to May 9 and 10, 2019 to allow BNSF
 time to provide the City with a cost estimate and schematic design as described by Rule 7204(a)(X)(C) and (D), Commission’s Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7, that is consistent with the City’s proposed modifications to the relevant crossing as provided in its Application. Decision No. R19-0337-I. Specifically, the required cost estimate is a “detailed railroad cost estimate of the crossing warning devices” as proposed in the City’s Application, and the required schematic design is the “schematic diagram of the crossing warning devices (commonly referred to as the ‘front sheet’) and shall specifically identify the equipment response time, advanced preemption time, minimum warning time, clearance time, buffer time, and total warning time,” as proposed in the City’s Application. Rule 7204(a)(X)(C) and (D), 4 CCR 723-7. 
3. During the April 12, 2019 hearing, the ALJ set a new deadline for filing updated witness and exhibit lists and exhibits, and scheduled a follow-up status conference for April 16, 2019 at 3:00 p.m. to allow BNSF time to confirm when it will be able to provide the information required by Rule 7204(a)(X)(C) and (D) (as described above), and to address any other procedural matter. Id. 
4. As noticed, on April 16, 2019, the ALJ held the follow-up status conference. All counsel of record appeared by telephone on behalf of the parties. At the hearing, BNSF indicated that it could provide the cost estimate and schematic design per Rule 7204(a)(X)(C) and (D), 4 CCR 723-7 consistent with the City’s proposed modifications to the crossing within two weeks, but that it preferred that an order be entered requiring it to do so. At the time of the hearing, the ALJ ordered that BNSF provide the City the relevant cost estimate and schematic design within two weeks, by April 30, 2019 and file a compliance statement with the Commission by that same date. BNSF also indicated that one of its witnesses was unavailable to testify by telephone or in person for the May 9 and 10 hearing dates. The ALJ tentatively scheduled the hearing for June 13 and 14, 2019, pending confirmation from the parties that all witnesses are available on that date. The ALJ also established a new procedural schedule to which the parties agreed, set forth below. 

5. In addition, the ALJ encouraged the parties to confer with each other about stipulations as to exhibits, particularly where each party wished to submit the same exhibit. The ALJ advised the parties of the process for the hearing, including:  the order of the evidentiary presentation (City will present first), that no re-cross examination would be permitted, and that any party making an objection during the evidentiary hearing must identify the legal basis therefor for the objection to be considered.  

6. At the status conference, the ALJ also reminded the parties of their obligation under Rule 1400(a) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, to make reasonable good faith efforts to confer with each other on the relief sought prior to filing any motion. This obligation to make a reasonable good faith effort to confer applies even when a party believes their motion is time sensitive. The ALJ also addressed several other procedural matters the parties raised, as set forth below.  

7. On April 17, 2019, the parties confirmed witness availability for a hearing on June 13 and 14, 2019.
 
II. order
A. It Is Ordered That:

1. The evidentiary hearing on the City of Louisville’s (City) Application for Authority to Install 4-Quandrant Railroad Gates with Flashing Lights, Bells, Constant Warning Time Circuitry, and New Signal Cabin at Tracks Owned by BNSF Railway Company Crossing South Boulder Road (Application) scheduled for May 9 and 10, 2019 is continued and rescheduled as follows: 
DATES:
June 13 and 14, 2019
TIME:
9:00 a.m.

PLACE:
Commission Hearing Room
1560 Broadway, 2nd Floor
Denver, Colorado

2. The deadline set by Decision No. R19-0337-I to file and serve witness and exhibit lists and exhibits is extended to May 30, 2019. Witness lists must include a brief description of witnesses’ anticipated testimony. All multi-page exhibits must be sequentially page-numbered (e.g., a 50-page exhibit must include a sequential page number on each page of the exhibit, from 1 to 50). When electronically filing with the Commission’s e-filing system, the parties must include the exhibit number and a description of the exhibit in the title of the filing (e.g., Exhibit 1, City’s Application). The parties are not required to re-file and re-serve any previously filed and served exhibits submitted with prior exhibit lists.  

3. On or by the close of business on April 30, 2019, BNSF Railway Company (BNSF) must provide the City with a cost estimate and schematic design as described by Rule 7204(a)(X)(C) and (D), 4 CCR 723-7, consistent with the City’s proposal to modify the subject crossing as stated in the City’s Application. A cost estimate and schematic design inconsistent with the City’s proposal to modify the crossing or that fails to provide all the information required by Rule 7204(a)(X)(C) and (D) does not comply with this Decision. Also by April 30, 2019, BNSF will make a compliance filing in this proceeding indicating that it has fulfilled the requirements of this ordering paragraph. 

4. The parties must file and serve pretrial motions by June 10, 2019 and statements of position by June 20, 2019, which are limited to 25 pages, double-spaced. 

5. This Decision is effective immediately.
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� At the April 12, 2019 hearing, BNSF agreed to provide the relevant cost estimate and schematic design. Also at that time, the parties agreed that BNSF had already provided a cost estimate and schematic design that was not consistent with the City’s proposal for the relevant crossing.  


� The parties provided this confirmation by email. 
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