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I. STATEMENT

1. On October 1, 2018, Black Hills Colorado Electric Inc., doing business as Black Hills Energy (Black Hills or the Company) filed an Application seeking Commission approval of its Residential Time-Of-Day Rate Pilot Program (RTOD Pilot or Pilot).  On October 2, 2018, Black Hills filed a Corrected Verified Application, modifying the implementation deadline of the RTOD Pilot to June 1, 2019.

2. On October 2, 2018, the Commission issued a Notice of Application establishing an intervention period lasting 30 days. 
3. On October 9, 2018, Staff of the Colorado Public Utilities Commission (Staff) filed its notice of intervention by right. Staff states that it is concerned with a number of issues contained within Black Hills’ RTOD Pilot.

4. On October 10, 2018, the Colorado Office of Consumer Counsel (OCC) filed its Intervention, Entry of Appearance and Request for Hearing. The OCC states that it requests a hearing to determine if Black Hills’ RTOD Pilot is just and reasonable and to address numerous other issues.

5. On October 30, 2018, the Colorado Energy Office (CEO) filed its Motion to Intervene by Right. The CEO states that Black Hills’ RTOD Pilot will impact customer investment in distributed generation and energy efficiency improvements in the State of Colorado which the CEO is statutorily charged to promote.

6. On October 30, 2018, the Board of County Commissioners of the County of Pueblo, Colorado (Pueblo County), filed its Motion to Intervene, Request for a Hearing and Entry of Appearance. Pueblo County states that Black Hills’ RTOD Pilot will have direct and substantial impacts on Pueblo County as a large Black Hills electric utility customer and its constituents, many of whom are also Black Hills customers. 

7. On October 31, 2018, Energy Outreach Colorado (EOC) filed its Motion to Intervene. EOC is a Colorado non-profit corporation. EOC states it seeks to intervene in this proceeding to support inclusion of the low-income hold harmless pilot design element and to otherwise ensure that the Black Hills’ RTOD Pilot is designed and implemented in such a way as to minimize the negative impacts and optimize the benefits to low-income customers.
8. On November 1, 2018, Western Resource Advocates (WRA) filed their Petition for Leave to Intervene. WRA is a non-profit conservation organization dedicated to protecting the land, air, and water of the West. WRA states that Black Hills’ RTOD Pilot will directly impact WRA’s substantial, tangible interest in reducing the environmental impact of electricity generation. 
9. On November 7, 2018, the Commission deemed the Application complete and referred this matter with its permissive interventions to an Administrative Law Judge. 

10. On November 14, 2018, by Decision No. R18-1015-I, the interventions of Pueblo County, EOC, and WRA were granted and a prehearing conference was scheduled for November 29, 2018.

11. On November 28, 2018, the parties filed their Unopposed Joint Motion to Adopt Proposed Procedural Schedule, Discovery Procedures, Confidential Procedures, to Vacate Prehearing Conference and for Waiver of Response Time.  

12. On November 29, 2018, by Decision No. R18-1064-I, a hearing on this matter was scheduled for March 13 and 14, 2019.  On March 13, 2019, however, severe weather in the Denver metropolitan area caused a closure of all State of Colorado Executive Branch offices.  On March 14, 2019, a hearing was held and concluded on this matter.

II. DISCUSSION
A. Filings

13. When it filed its Application, Black Hills also filed Direct Testimony and Exhibits of five witnesses in support of the Application, including:  (1) Michael J. Harrington, 
Manager-Regulatory (Hearing Exhibit 3); (2) Douglas N. Hyatt, Principal Regulatory (Hearing Exhibit 5);  (3) Theresa Donnelly, Senior Manager, Communications (Hearing Exhibit 7); (4) Raymond Vigil, Interim Customer Engagement Program Manager and Electric Operations Supervisor (Hearing Exhibit 9); and (5) Scott Reeves, Senior Associate at the Cadmus Group, LLC (Hearing Exhibit 10).

14. On January 22, 2019, Staff filed the Answer Testimony and Exhibits of:  
(1) Eric R. Haglund, Economist (Hearing Exhibits 11 and 11C); (2) Karlton Kunzie, Rate/Financial Analyst (Hearing Exhibit 12); and (3) Erin T. O’Neill, Senior Economist (Hearing Exhibit 13).  On the same date:  (1) the OCC filed the Answer Testimony of Scott England, Economist (Hearing Exhibit 14); (2) EOC filed the Answer Testimony of Andrew Bennett, Director of Advocacy (Hearing Exhibit 16); and (3) Pueblo County filed the Answer Testimony of Brendon J. Baatz, Vice President of Gabel Associates, Inc., consulting firm (Hearing Exhibit 18) and Chris Markuson, Director of Economic Development and Geographic Information Services for Pueblo County (Hearing Exhibit 20).

15. On February 11, 2019, Black Hills filed Rebuttal Testimony and Attachments of:  (1) Michael J. Harrington (Hearing Exhibit 4); (2) Douglas N. Hyatt (Hearing Exhibit 6); and (3) and Theresa Donnelly (Hearing Exhibit 8).   

16. On February 11, 2019:  (1) the OCC filed the Cross Answer Testimony of Scott England (Hearing Exhibit 15); (2) EOC filed the Cross Answer Testimony and Attachments of Andrew Bennett (Hearing Exhibit 17); (3) Pueblo County filed the Cross Answer Testimony and Attachments of Brendon Baatz (Hearing Exhibit 19) and Chris Markuson (Hearing Exhibit 21); (4) CEO filed the Cross Answer Testimony of Taylor Lewis, Program Engineer (Hearing Exhibit 22); and (5) WRA filed the Cross Answer Testimony and Attachment of Gwendolyn Farnsworth, Senior Energy Policy Advisor (Hearing Exhibit 23).

17. During the hearing, Hearing Exhibits 1 through 47 were admitted into the evidentiary record.
  Administrative Notice was taken of Decision Nos. R18-0054, issued on January 23, 2018, and C18-0637, issued on August 6, 2018, in Proceeding No. 17AL-0477E.  

18. On March 29, 2019, Black Hills, Staff, Pueblo County, EOC, WRA, and CEO filed their respective statements of position (SOPs).
B. Black Hills’ Proposed RTOD Pilot

19. On June 15, 2018, the Commission issued Decision No. C18-0445 in Proceeding No. 17AL-0477E addressing Exceptions and ordering, in relevant part, that Black Hills file a plan for a residential time of use (TOU) rate pilot by August 31, 2018, with implementation of the TOU pilot by June 1, 2019.
  The plan was to be based on a stakeholder engagement process as described in Recommended Decision No. R18-0054, along with information filed in Proceeding No. 17M-0204E, Public Service Company of Colorado’s (PSCo) current residential TOU pilot.
 

20. The Commission specifically directed Black Hills to include in the pilot:

detail regarding on-peak and off-peak rates and rate designs for low-use/low impact customers, including those who self-generate electricity.  Additionally, the pilot program shall be an “opt-out” program, such that Black Hills must include a process by which a customer can decline to participate in the TOU pilot.
 

Black Hills asserts that it held five stakeholder meetings at its offices in Denver with Staff, OCC, WRA, CEO, Pueblo County, EOC, and Colorado Solar Energy Industry Association participating in the meetings.  Black Hills Witness Harrington states that the 

21. RTOD Pilot was based on stakeholder input, and although there was no agreement on various design aspects of the Pilot, Mr. Harrington asserts that the Pilot is generally consistent with the stakeholder discussions.

22. In filing its RTOD Pilot, Black Hills states it has four goals and objectives:

i.
Promote energy awareness through various customer education strategies and measure the customer experience.

ii.
Design the pilot program with the practical attributes of simplicity, convenience, and customer acceptability.

iii.
Measure the impacts on energy usage and potential demand reduction.

iv.
Ensure revenue stability, including through a revenue tracker that allows the Company to recover its cost of service as well as a make-whole tracker for low-income customers.

23. The RTOD Pilot is designed to run from June 1, 2019 through September 30, 2020, with an education period from June to October 2019, and actual implementation of the rate structure beginning with the October 2019 billing cycle.  Participants in the Pilot would revert to their previous residential rate on October 1, 2020.

24. The proposed rate structure includes two time-of-day pricing periods: on-peak, from 3:00 to 7:00 p.m., Monday through Friday, excluding holidays, and off-peak, which is all other hours.  The rate structure also includes a summer period, which is June through September, and a non-summer period, which is all other months.  Rates for the Pilot are structured at a 3:1 ratio between on-peak and off-peak periods in summer months and a 2:1 ratio between 
on-peak and off-peak periods in non-summer months.  Black Hills Witness Harrington points out that the proposed rates are not cost-based as they are set based on policy decisions, rather than on-peak and off-peak cost differentials.

25. Black Hills seeks a regulatory asset to track any over or under revenue recovery of the Pilot.  

26. Black Hills estimates the cost of the RTOD, including customer education, billing system modifications, and Pilot evaluation to be $801,000.  Black Hills proposes that the cost of the RTOD be recovered through the Purchased Capacity Cost Adjustment (PCCA).

27. At the conclusion of the Pilot, Black Hills proposes to submit a report to 
the Commission evaluating the Customer Communication and Education Plan, as well as participants’ electricity usage and load shifts between on- and off-peak periods.  That report would be filed on January 29, 2021.
28. Black Hills seeks Commission approval of:  (1) its Application; (2) the RTOD Pilot, including the Communication and Education Plan; (3) the Pilot budget; (4) Black Hills’ recovery through the PCCA of certain prudently-incurred costs of the Pilot; (5) tariff sheets supplied in Attachment MJH-1, with the Commission directing Black Hills to file, on not less than two business days’ notice after issuance of a final order, the tariff sheets substantially identical to the pro forma tariff sheets contained in Attachment MJH-1. 

29. Additionally, Black Hills requests a regulatory accounting order so that it can track certain RTOD Pilot costs for potential future recovery through the PCCA.  

30. Black Hills also requests, to the extent the Commission determines is necessary, a waiver of Commission Rule 3664(b) of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations, 723-3, which requires that a net-metered customer’s excess kilowatt hours (kWh) must “be carried forward from month to month and credited at a ratio of 1:1 against the customer’s retail kWh consumption in subsequent months.”  Under Black Hills’ RTOD, 
net-metered customers’ excess on-peak and off-peak kWh will be monetized.

1. Inclusion of Low-Income Customers

a. Position of the Parties
31. Black Hills proposes to include in the Pilot 169 low-income customers.
  These customers are those who qualify for Black Hills’ Low-Income Energy Assistance Program (BHEAP), but who are not currently on that program.
  Black Hills chose to not include 
BHEAP-enrolled customers because their inclusion could impact study results, as these customers pay a set amount for their electric bills, regardless of electric usage.
  Black Hills states that in the stakeholders’ meetings, stakeholders expressed concern that RTOD rates would have a negative impact on low-income customers.  In order to mitigate any negative impact, Black Hills proposes to hold harmless any low-income qualified participant in the RTOD.  Black Hills states that at the conclusion of the Pilot, the bills of low-income customers would be compared to determine if the RTOD bills were higher than they would have been under the regular RS-1 rates and, if so, the difference would be refunded to the customer.
  

32. At hearing, in response to questions from the ALJ regarding the reason for including low-income customers in the RTOD, Black Hills Witness Harrington stated that 
the stakeholders interpreted the Commission’s order to include low-use customers to mean 
low-income customers and so included that customer segment as part of the overall Pilot sample.
  Mr. Harrington and all other parties acknowledged that the sample size of low-income customers would not yield statistically significant information.
 

33. Black Hills, in its SOP, defers to the Commission as to the Pilot including the low-income group. In testimony during the evidentiary hearing, Mr. Harrington stated Black Hills would not oppose a quarterly hold harmless provision for the low-income group.

34. EOC acknowledges that low-income customers might have to lower their quality of living in order to avoid bill increases under RTOD rates.
  EOC, however, recommends including low-income customers in the Pilot so that “data” can be gathered to understand the impact of TOU rates on this group, particularly if the Commission later requires RTOD rates for all Black Hills customers. EOC also notes that because Black Hills does not track its customers’ incomes, including a set of customers who have qualified for BHEAP is the only way to be certain that the data relates to low-income customers.
 EOC supports a quarterly hold harmless credit for low-income customers.

35. The CEO supports including low-income customers in the Pilot. The CEO takes a position consistent with that of the EOC. The CEO believes the data from these customers will help the Commission and parties to understand the impact of TOU rates on low-income customers.
  Additionally, the CEO supports a quarterly hold harmless credit for low-income customers.

36. Pueblo County, in its SOP, goes into great detail explaining how 74.4 percent of low-income customers would experience an increase in their bill
 under TOU rates but never explicitly takes a position as to the inclusion of low-income customers in the Pilot but as part of its entire argument advocates for other changes
 to protect low-income and other customers.
 
37. Staff argues that the term low-use customer is not disproportionately 
low-income customers, and while not making a definitive statement, Staff implies that 
low-income customers should be included. Staff revises its position on the hold harmless provision.  Staff initially recommended the hold harmless provision be done on a monthly basis, but now advocates for quarterly credits, noting that waiting for a year for the credit could be a financial hardship for those customers, particularly because the RTOD is an opt-out program.

38. WRA and the OCC do not address the inclusion of low-income customers in the Pilot.
b. Findings and Conclusions

39. In paragraph 103 of Decision No. C18-0445, in Proceeding No. 17AL-0477E, the Commission ordered Black Hills do the following:

In the residential TOU plan that Black Hills is ordered to file, we expect that the Company will provide detail regarding on-peak and off-peak rates and rate designs for low-use/low-impact customers, including those who self-generate electricity. Additionally, the pilot program shall be an “opt-out” program, such that Black Hills must include a process by which a customer can decline to participate in the TOU pilot.

40. The Commission does not describe the participants of the ordered pilot program as low-income at any time. It was decided in the stakeholder meetings that the term “low use/low-impact” should be interpreted as low-income. In the hearing, it was never really explained why this determination was made; only that it was agreed to by all. 

41. The undersigned first notices that the Commission expressly stated the term “low use/low impact” includes “those who self-generate electricity.” The undersigned finds that by this phrase, the Commission intended to assure that solar customers were included in the low use/low impact pool of participants in the Pilot. The Commission made no such clarification to ensure that low-income customers were included in the Pilot.

42. The undersigned also notices that in Decision No. C18-0637, the Commission stated the following:

The Commission’s primary interest in residential TOU rates is the potential for such rates to enable customers to control their electric utility bills. While some form of time-differentiated residential rates likely will be necessary in the future, opportunities for lower bills should not be delayed.

The Commission envisions this program as one that can lead to lower bills and wants Black Hills to expedite potential for these lower bills. There was not one witness who stated that the implementation of this program will lead to overall lower bills for the low-income customers.

43. The undersigned is equally concerned about the definition and inclusion of BHEAP-qualified customers in the Pilot. A BHEAP-qualified customer is not a customer who is low-income but rather someone who is below the poverty line and would not even be considered for this program if the BHEAP program had enough funds to subsidize their bills.

44.  Several parties have cited the need to obtain “information” or “data” about the impact of TOU rates on low-income customers as a reason to include this vulnerable group in the Pilot.  Yet no party has concluded that the sample size contemplated will provide statistically significant “information” or “data.” While the parties are eager to be able to analyze this “information” none appear to grasp that each one of the “data” points on the diagram will be making difficult decisions and sacrifices that will impact their standard of living. 

45. The history of Black Hills and its customer base is filled with stories of despair and distrust.  The undersigned has presided over public hearings listening to the stories and the hardships of these low-income customers. Most times, the issues or the law prevent the Commission from issuing a decision which can affect them personally. The exclusion of 
low-income customers, as defined by the parties in this proceeding, is one thing that the Commission can do to hear their requests to not increase the cost of their electricity.  
46. The exclusion of these low-income customers, however, is not enough to ensure that the compulsory placement of Black Hills customers in this program has enough guardrails to prevent unnecessary harm. The parties included a hold harmless provision for the group they defined as low-income, yet there are no safeguards for those slightly above low-income or currently delinquent in their payments.

47. With an opt-out program, no matter how effective the education, there are going to be customers who will not be aware that they are in the Pilot and will be surprised by the effect on their bill, or who will forget they are on the new rates. This inevitability combined with EOC’s analysis of household income in Black Hills’ territory shows the potential for disaster. EOC’s analysis indicates that some 18 percent of households in Pueblo County meet federal poverty guidelines, as do nearly a quarter of households in the City of Pueblo.  Additionally, 
the median household income in Pueblo County is $42,386, only $962 above the 
BHEAP-qualification income of $41,424.
  

48. Because of the high potential for harm to the participants in this program, Black Hills will be required to make sure none of the customers chosen for the Pilot are currently in arrears with their bill. 

2. RTOD Pilot Sample Size

a. Position of the Parties
49. Black Hills’ initial Application proposed a random sample of 2,800 residential customers, comprised of 2,500 regular residential customers, 180 net-metered customers, and 140 low-income qualified customers.  

50. Staff proposes a sample size of 3,979, including 3,616 residential customers, 168 low-income customers, and 195 solar customers, stating that a larger sample size is necessary in order to account for load impact, energy consumption patterns, and Pilot attrition.

51. In response to Staff’s recommendation to increase the sample size, Black Hills revised its Pilot sample size to 3,404 participants.  The 3,404 participants are broken down as 3,041 regular residential customers, 169 low-income customers,
 and 195 net-metered customers.

52. Staff also disagrees with Black Hills’ proposal to exclude from the sample customers with fewer than 12 months of meter data.  Black Hills asserts that data from the previous year is necessary for evaluating changes in usage.
  Staff, on the other hand, maintains that such data is not necessary for evaluation and that excluding customers will introduce a form of bias yielding results that do not fully represent Black Hills’ residential customers.

53. No other party addresses the Pilot sample size.

b. Findings and Conclusions

54. The random sampling of customers for participation in the RTOD Pilot requires a balance of achieving a statistically valid number of participants against the cost of the Pilot, including the cost of education and communication for each participant.  Black Hills’ methodology for establishing a sample population meets these requirements.  The fact that the Pilot is required to be an opt-out program, makes communication requirements higher in order to ensure that the participants are aware they have been selected for the program, and then encourage participants to remain in the Pilot even after their gaining the knowledge that participation may result in higher bills.

55. Since the primary goal of the RTOD Pilot is to evaluate customer behavioral patterns under the TOU rates, it is appropriate to restrict the Pilot sample population to customers with 12 months of usage data.

56. Consistent with the discussion above on low-income customers, the RTOD Pilot sample population shall include 3,573 residential customers and 195 net-metered customers for a total of 3,768 participants.   The sample population shall include only customers with at least 12 months of usage data, as proposed by Black Hills.

3. Opt-Out Period

a. Positions of the Parties
57. The RTOD Pilot as proposed allows any customer chosen for participation in the Pilot to opt out at any time and allows any residential customer to opt in to the Pilot at any time.

58. Staff proposes that customer opt outs only be allowed from June 1, 2019, to March 31, 2020, requiring any participant in the program on April 1, 2020, to remain in the program through the Pilot’s end on September 30, 2020.  Since the rates will not be in effect until the October 2019 billing cycle, restricting the opt-out period means that Pilot participants would be able to opt out only during the winter billing months.  Staff states that the intent of the opt-out restriction is two-fold.  First, the restriction would ensure that the Pilot sample is not reduced during the most critical months for study.  Second, because the TOU rates are revenue-neutral for the entire year, the restriction would reduce the revenue erosion during the summer months, which would be revenue positive for Black Hills.
  Staff also proposes that any customer who opts out of the Pilot would not be allowed to opt in again at a later time.
  

59. Black Hills opposes placing restrictions on when Pilot participants can opt out, expressing concern that such restrictions would be counter to the goal of creating a program that is acceptable to customers.

60. EOC states that an unrestricted opt-out period is necessary for the protection of not only low-income customers, but for all Pilot participants because even those not identified as low-income might have incomes that are just above the BHEAP threshold.

b. Findings and Conclusions

61. Black Hills’ customer base contains many lower income households who potentially could be harmed by the TOU rates.  Staff contends that in any change in rate design there are winners and losers,
 and places the value of the data ahead of the freedom for the person to opt out of the program.  

62. The Pilot program is intended to be investigatory in nature but the customers of the RTOD Pilot should be protected as much as possible from becoming a loser.  Black Hills is correct to be concerned about customer acceptance of the TOU rates and the requirement that the Pilot be established as an opt-out program by the Commission. Staff’s position would hold customers hostage to a program that could unnecessarily cause hardship. Adopting Staff’s position would run counter to the Commissions desire for the customer to control his electric utility bill and would delay the opportunity for lower bills.    

63. There shall be no restriction on when RTOD Pilot participants can opt out of the Pilot.  Once a customer has opted out, however, that customer may not opt in again at a later date.  In addition, any rate payer may opt into the program at any time.  

4. Duration/Continuation of RTOD and Advice Letter Filing

c. Positions of the Parties
64. Black Hills proposes that the term of the RTOD Pilot run from the first billing cycle of October 2019, through September 30, 2020.  On October 1, 2020, all customers would return to the current RS-1 rates.  

65. Staff asserts that if a customer wishes to remain on the RTOD rates, Black Hills should respect that choice, noting that if customers are required to revert to RS-1 rates they would be subjected to four rate changes in three years.
  Staff also recommends that the Commission require Black Hills to file an advice letter to evaluate the RTOD rates along with the RTOD Pilot report on January 29, 2021.

66. Pueblo County recommends allowing customers to remain on the RTOD rates and allow other customers to opt in after the end of the Pilot.  This, according to Pueblo County, will allow Black Hills to continue collecting data regarding persistence of customer response to the rates, allow customers more rate options, and if Black Hills moves to permanent RTOD rates, ensure that some customers will be still familiar with the RTOD rate structure.

67. The CEO agrees with Staff and Pueblo County, recommending that customers be allowed to continue on the RTOD rates.  CEO states that this will avoid customer confusion and allow customers to have greater control over their monthly bills.
  The CEO further asserts that since Black Hills maintains that the RTOD rate was designed to be revenue neutral, allowing customers to remain on the rate would not result in lost revenues.

68. WRA recommends that the Pilot be designed so that customers remain on the RTOD rates as a default at the end of the Pilot; customers wishing to return to RS-1 rates would be allowed to opt out of the RTOD rates.  WRA notes that this is the process the Commission approved for PSCo’s TOU pilot.

69. The OCC and the EOC object to the proposal that the RTOD rates be maintained after the conclusion of the Pilot.  Both OCC and EOC express concern that advocates of continuing the rates appear to assume that the Commission will find that the RTOD rates in this Pilot are appropriate and should continue.
  OCC maintains that only customers who benefit from the rates will continue on the rate, leading to a potential cost shift from these customers to the rest of the residential customer class.
  The OCC also advocates for the Pilot to last three years in order to collect sufficient data to evaluate rate payer behavior changes.   

70. With regard to the proposal that Black Hills be required to file an advice letter in January 2021, Black Hills states that without a cost allocation study, an advice letter filing would likely result in intra-class cross subsidies.
  Further, Black Hills points to the testimony of Staff Witness O’Neill, who testified that although she conducted a “rudimentary analysis” of TOU costs, that analysis is not appropriate for the development of cost-based TOU rates because 
cost-based rate issues are beyond the scope of this proceeding.

71. Citing Public Utilities Law, Black Hills contends that it is unlawful for the Commission to require Black Hills to file an advice letter to establish permanent RTOD rates.  Black Hills states that under § 40-3-104, C.R.S., the public utility maintains the right to choose when to make an advice letter filing.
  Black Hills further states that § 40-3-111, C.R.S., precludes the Commission from ordering Black Hills to file an advice letter because no show cause proceeding has been implemented and no finding has been made that Black Hills’ rates are unjust or unreasonable.
  

72. The EOC agrees with Black Hills’ contention that the Commission cannot require an advice letter filing, citing § 40-3-108, C.R.S., which requires a show cause filing in order for the Commission to investigate a public utility’s rates.

73. CEO maintains that the Commission has authority to require an advice letter filing, citing § 40-3-101, C.R.S., which requires that the Commission ensure that rates and charges are just and reasonable, and § 40-3-102, C.R.S., which requires the Commission to regulate rates.  Further, CEO states that no rule or statute prohibits the Commission from requiring a public utility to file an advice letter.
  CEO notes that the Commission required PSCo to file an advice letter at the conclusion of its TOU pilot to determine whether to make its TOU rates permanent.

d. Findings and Conclusions
74. The rate structure for the RTOD Pilot is not based on cost assessment, but rather was developed to achieve policy goals of measuring customer response to TOU rates and the effectiveness of communication channels to educate customers.  It is therefore not appropriate to continue the rates after the Commission-mandated period of the Pilot.  Black Hills and the Commission need to evaluate the results of the Pilot, particularly with regard to the rates and customer opt outs.  Since the RTOD Pilot rates are not cost based, it is not clear what impact they might have on rate base in the long run.

75. The Pilot program will run from June 1, 2019, through September 30, 2020, with an education period from June to October 2019 and actual implementation of the rate structure for one year beginning with the October 2019 billing cycle.  On October 1, 2020, all participants in the Pilot will revert to their previous residential rate. The Commission made it clear in the decision ordering the Pilot, that there should be no delay in implementing TOU rates. While a longer Pilot period would provide more data, the cost and the delay of the full implementation of the TOU rates would be contrary to the Commission’s directive. 

76. While the Commission has urged speed in relation to TOU rates, the ordering of an Advice letter filing at the end of the Pilot goes too far.  To order an advice letter filing before the Pilot has been put in place or any of the results are known is premature.  An assessment of the analysis may show that the hoped for results of the Pilot TOU may not have been achieved and the filing of an advice letter is not warranted.  
5. Net-Metered Customers

e. Positions of the Parties
77. Black Hills proposes to include 195 randomly selected customers who 
self-generate electricity, or net-metered customers, in the Pilot.  These customers will have the same rates and opt out provisions as the general residential customers in the Pilot.  Because 
net-metered customers “bank” energy with the Company when they generate more electricity than they use, Black Hills proposes a methodology for handling net energy credits participants might have at the start of and during the course of the Pilot. 

78. Currently, net-metered customers “bank” excess generated energy and at the end of the calendar year, elect to either cash out or roll forward the net energy amount to the next calendar year.

79. For net-metered customers who cash out at the end of each year, Black Hills proposes to cash out existing balances at the Company’s avoided cost prior to the start of the Pilot.
 

80. In order to be allowed to monetize excess on- and off-peak energy balances, Black Hills requests a waiver of Commission Rule 3664(b). 

81. Staff objects to Black Hills’ proposal for cash-out customers, stating that this would violate State statute
 and recommends converting each existing bank to an on-peak and off-peak bank at the start of the RTOD, tracking on- and off-peak excess generation separately, using excess generation to offset corresponding consumption, and using remaining on-peak excess generation to offset off-peak generation.
 

82. WRA also rejects Black Hills’ methodology for cash-out customers, citing prohibitions in § 40-2-124(1)(e)(I)(B), C.R.S., and noting that using the RS-1 rate is problematic.

83. Black Hills rejects Staff’s proposal, stating that its billing system cannot track excess generation as proposed by Staff.
  Black Hills proposes cashing out cash-out customers at the RS-1 rate, consistent with the treatment afforded the roll-over customers.

84. Staff agreed with WRA’s proposal at hearing
 that for the Pilot, Black Hills could either modify its sample of net metered customers to include only those who have elected rollover status or allow cash-out customers who are selected in the sample to switch to rollover status.
  Black Hills is agreeable to this approach as well.

85. For net-metered customers who have chosen to roll over their excess banked energy from year-to-year, Black Hills initially proposed suspending the roll-forward provision prior to commencing the Pilot; the provision would be reinstated at the conclusion of the Pilot.
  Staff opposes that proposal, recommending that Black Hills monetize existing roll-forward customer accounts at the RS-1 rates prior to the start of the Pilot.
  Staff later modified its recommendation to suggest using Black Hills’ medical exemption rate.
  Black Hills accepts Staff’s proposal to monetize roll-forward balances at RS-1 rates, noting that the payment will be funded through Black Hills’ Renewable Energy Standard Account (RESA).

86. For the duration of the Pilot, Black Hills proposes to monetize the on- and 
off-peak excess energy at the appropriate on- and off-peak rates.  The dollar value would then be applied as a bill credit to the customer’s monthly bill.
  Staff and Pueblo County support this method of addressing excess energy generated by Black Hills’ net-metered Pilot participants.

87. OCC asserts that the Commission is precluded from waiving Rule 3664(b) to allow monetization of banked energy credits by § 40-2-124(1), C.R.S. 
 
88. WRA requests that the Commission order Black Hills to investigate upgrading its billing system to handle on- and off-peak excess generation in anticipation of permanent TOU rates.

f. Findings and Conclusions
89. The consensus of Black Hills, Staff, and Pueblo County is the simplest way to handle energy credits for net metered customers.

90. Black Hills shall monetize roll-forward balances at RS-1 rates, and the payment will be funded through Black Hills’ RESA. For the duration of the Pilot, Black Hills will monetize the on- and off-peak excess energy at the appropriate on- and off-peak rates.  The dollar value would then be applied as a bill credit to the customer’s monthly bill.
6. RTOD Costs and Revenue Tracker

g. Positions of the Parties
91. Black Hills states that there are five general categories of expenses related to the RTOD Pilot:  (1) changes to the billing system (CIS+), meter data management system (MDM) and Advanced Metering Infrastructure (AMI) meters; (2) customer communication and education plan; (3) evaluation, measurement, and verification (EM&V); (4) outside legal expenses; and (5) revenue stability and low-income hold harmless provision.  Black Hills’ initial cost estimate was $779,000, which included $604,000 for the customer education and communications plan, $100,000 for EM&V to be conducted by an external contractor, Cadmus, at the completion of the Pilot, and $75,000 for legal expenses associated with outside counsel for the proceeding.  Black Hills states that programming for the CIS+, MDM, and AMI meters will be done in-house using internal labor.
  In Rebuttal Testimony, Black Hills revised the sample size to 3,404 customers, but noted that this increases the cost of the Pilot to $801,000, which reflects $606,000 for the communication and education plan and $120,000 for program evaluation by Cadmus.  Legal costs are unchanged under the revised sample size.

92. Staff asserts that Black Hills’ proposed costs are too high and offers $665,000 as a more appropriate amount.  Staff, however, notes that this amount is based on comparison with a National Grid example that is not fully reflective of Black Hills’ circumstances, and further notes that Black Hills was ordered to design and implement the RTOD Pilot on a rapid timeline, which may have precluded research into more cost-effective options.
  

93. Staff expresses concern that Black Hills has little incentive to contain costs and recommends that the Commission apply a performance metric to Pilot costs, allowing Black Hills to recover costs only if Pilot opt-outs are less than 10 percent of Pilot participants.  Should the opt-out rate exceed 10 percent, Staff recommends that the Commission require cost justification for costs above $665,000.

94. Black Hills opposes Staff’s recommendation to tie cost recovery to the opt-out rate, stating that such a requirement is inappropriate because Black Hills cannot control the 
opt-out rate and a reasonable opt-out rate has not been determined.  Additionally, Black Hills states that a primary goal of the Pilot is customer education, but a fully-informed customer might choose to opt out of the Pilot; in such a case, the goal of the Pilot is not compromised by the 
opt-out.

95. Black Hills responds to Staff’s concerns about the sign-up costs stating that cost per sign up is not a valid comparison because that measure does not reflect on-going education and incentives that should be factored in for the duration of similar pilot programs.  Black Hills states that when the calculation is the per customer cost of the entire marketing budget, many of the utilities referenced by Staff have a higher marketing budget than that proposed by Black Hills.

96. Additionally, Black Hills points out that its mandated RTOD Pilot is an opt-out program, which requires a higher level of communication and education support because this type of program is new to Black Hills residential customers.

h. Findings and Conclusions

97. The RTOD Pilot has unique characteristics that bear directly on the evaluation of costs:  (1) a short timeline to design and implement the Pilot limited the opportunities for Black Hills to seek multiple bids for third-party work on a communications campaign and for EM&V; and (2) the mandated design as an opt-out program necessitates increased education and communication to ensure that Pilot participants remain in the Pilot for its duration.

98. Therefore, the $801,000 costs as proposed are found to be appropriate. 
99. Staff’s request that cost recovery be tied to a Pilot opt-out rate of less than 
10 percent is denied.  The concept of TOU rates for residential customers in Black Hills territory is new and the rate structure is untested as to its effect on customers’ bills, particularly those of lower income customers. 

100.  Black Hills is correct that it has little control over whether its Pilot participants will opt out or not. To penalize Black Hills for the opt-out rate would encourage Black Hills to be less than forthcoming on the potential cost increases that rate payers will face if they remain in the program.

7. RTOD Pilot Cost Recovery through the PCCA

i. Positions of the Parties
101. Black Hills seeks to recover the cost of the RTOD Pilot from the Residential Rate Class through its PCCA and notes that Staff has no objection to this proposal.  The Pilot costs for the previous year would be included in Black Hills’ annual PCCA advice letter, filed on November 15 and effective the following January 1.  Specifically, the PCCA effective on January 1, 2020, would include RTOD Pilot costs from July 1, 2018, through August 31, 2019; costs incurred from September 1, 2019, through August 31, 2020, would be included in 
the PCCA effective January 1, 2021; and costs incurred from September 1, 2020, through February 2021, would be included in the 2022 PCCA.  Black Hills estimates that residential customers will pay $0.31 per month over 30 months.

The OCC and the EOC oppose using the PCCA for Pilot cost recovery, because that rider lacks transparency and propose a separate rider specifically identified as an adjustment 

102. for recovery of RTOD Pilot costs.  The OCC also suggests that the Pilot cost recovery be borne by all rate classes because the RTOD rates will benefit all customers by reduction of overall use of the electric system.  The EOC recommends that the full Pilot costs be amortized over three years.

j. Findings and Conclusions

103. Commission policy is to encourage transparency in billing whenever possible.  Consistent with this, establishing a separate rider to clearly indicate the cost recovery of the RTOD Pilot is appropriate.  The rider shall be calculated in the same manner as Black Hills proposes for the PCCA with an advice letter filed timely so that the rider effective on January 1 of each year captures the costs of the previous period.  The rider shall be applied only to RS-1 bills.  
8. Inclusion of Inclining Block Rates (IBR)

a. Position of the Parties
104. Pueblo County recommends that the RTOD rate design include two rate structures, with and without inclining block rates (IBR) so that customers can better reduce system peaks and control their energy bills.
  Pueblo County suggests that a rate structure with IBR should be the primary rate structure for the Pilot, which would encourage customers to reduce energy consumption.

105. The EOC agrees with the proposal to include IBR in the Pilot, establishing two rate structures, one with IBR and one without.  Under this scenario, one-half of the residential Pilot participants would be assigned to each rate structure, and all net-metered and 
low-income Pilot participants would be on the IBR plus RTOD rate.  The EOC holds that the addition of IBR in the rate structure allows customers a way to help mitigate bill impacts of the RTOD rates.
 

106. Black Hills objects to including an IBR component in the Pilot rate structure, stating that including an IBR component would make the Pilot more complex for customers, possibly leading to a greater opt-out rate, and that additional costs would be added to the communications and education plan.

107. Staff opposes the inclusion of IBR with the RTOD rates, stating that the Commission did not intend a combination of TOU and IBR.  Furthermore, Staff states that two rate structures add unnecessary costs and complexity to the Pilot and that a combination of IBR could cause confusion as to price signals.

b. Findings and Conclusions

108. Including IBR in the rate structure is not appropriate for this Pilot, because it would unnecessarily add complexity to the Pilot and could lead to customer confusion, obscuring customer responses to TOU rates.    

9. On-Peak Rates

k. Position of the Parties
Staff expresses concern that the RTOD price signals will be diluted by the cost adjustments Black Hills is authorized to include on residential bills to recover costs.  To counter potentially weakened price signals, Staff recommends modifying the Clean Air Clean Jobs Act 

109. (CACJ) rider, which recovers the cost of the LM6000 generating unit, so that it is charged only during on-peak periods, or adjusting the proposed base rate on-peak to off-peak ratios, or a combination of both.
  

110. Black Hills replies that these recommendations are inappropriate for three reasons:  (1) as Staff acknowledges, setting on-peak rates too high could lead to customers opting out of the Pilot; (2) the LM6000 is not a peaking unit, but was built to replace a baseload generation plant with an established cost recovery mechanism which would be distorted if changes are made now; and (3) Decision No. C16-1140 issued on December 19, 2016 in Proceeding No. 16AL-0326E precludes modification of the CACJA rider other than in a Phase I rate case.
  The OCC supports Black Hills objections to adjusting RTOD base rates or modifying the CACJA.

l. Findings and Conclusions
111. The Commission’s stated interest in ordering the RTOD Pilot is to understand if TOU rates allow customers to control their electric bills.
 If on-peak rates are set too high, customers will simply opt out of the Pilot, negating the opportunity to evaluate customer behaviors.  Furthermore, no party has supplied evidence that Black Hills’ proposed on-peak to off-peak ratios will not send sufficient price signals.  As to modification of the CACJA, outside of a Phase I rate case, the CACJA rider cannot be modified as recommended by Staff.

112. This process will be confusing to many of the rate payers; adding another level of complexity will muddle any results and, potentially, make the sample sizes statistically insignificant.   

III. ADDITIONAL CONCLUSIONS AND FINDINGS
113. As part of its education and communications campaign, Black Hills shall work with community programs, including those of the Diocese of Pueblo, and with Pueblo County.
114. All communications to ratepayers about the Pilot shall be in English and in Spanish.
115. Black Hills will submit a report by January 29, 2021, which will evaluate all aspects of the Pilot. 
116.  The time-of-day rate structure will include two time-of-day pricing periods and two time-of-day pricing seasons. The peaks hours will be 3 to 7 p.m., Monday through Friday, excluding holidays. All other hours are off-peak. The months of June through September will be considered the summer period. All other months are included in the non-summer period. During the summer period, there will be a base rate price differential between the on-peak and off-peak hours of 3:1. The base rate price differential between the on-peak and off-peak hours for the 
non-summer period will be 2:1.
117. Black Hills shall share with Pueblo County information regarding participation in demand side management programs by RTOD Pilot participants.
118. Black Hills’ Application is granted, in part, consistent with the modifications discussed above.
IV. ORDER  
A. The Commission Orders That:  
1. The Corrected Verified Application of Black Hills Colorado Electric, Inc. for Approval of Its Residential Time-of-Day Rate Pilot Program filed on October 2, 2018, is approved, as modified by this Decision.
2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.
3. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.
4. Responses to exceptions shall be due within seven calendar days from the filing of exceptions.
5. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.
6. If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts. This will limit what the Commission can review if exceptions are filed.
7. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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� Hearing Exhibit 1 is the Verified Application, and Hearing Exhibit 2 is the Corrected Verified Application.�


� This directive was modified by Decision No. C18-0637 to allow filing of the plan by October 1, 2018. 


� Decision No. C18-0445 ¶¶ 101 – 102.


� Decision No. C18-0445 ¶ 103


� Hearing Exhibit 3 at 12:8-11


� Hearing Exhibit 1 at 4. 


� Hearing Exhibit 3 at 20:11-21:4


�  Hearing Exhibit 6 at Table DNH-10


�  Hearing Exhibit 5 at 14:13-16


� Hearing Exhibit 5 at 15:9-14


� Hearing Exhibit 3 at 26:4-7


� Hearing Transcript at 114:16-115:9


� Hearing Transcript at 114:16-18


� EOC Witness Bennett concludes that in July 2020 the average customer’s bill will increase unless the customer cuts electric use in half.  Hearing Exhibit 16 at 27-29


� EOC SOP at 9


� EOC SOP at 10-11


� CEO SOP at 9


� CEO SOP at 10


� Pueblo County SOP at 4.


� These additional changes are discussed later in this Decision.


� Hearing Exhibit 18 at 26:2-7


� Staff SOP at 21


� Decision No. C18-0637 at ¶ 24.


� There was some testimony that during the winter months there could be lower bills for low-income customers, all parties were in agreement the summer months would lead to higher bills and an increase for the entire year.


� Hearing Exhibit 16 at 8:13-9:10


� Hearing Exhibit 11 at 51:1-56:13


� For the RTOD, Black Hills defines low-income customers as those customers who qualify for BHEAP but who are not currently on that program.


� Hearing Exhibit 5 at 18:9-10


� Hearing Exhibit 11 at 44:18-45:8


� Hearing Exhibit 11 at 58:16-59:3


� Hearing Exhibit 11 at 57:15-17


� Hearing Exhibit Transcript at 139


� EOC SOP at 12


� Hearing Transcript at 280:18-20


� Hearing Exhibit 11 at 17:12-18:2


� Hearing Exhibit 11 at 19:7-10 


� Hearing Exhibit 18 at 26:19-27:7


� Hearing Exhibit 22 at 5:9-13


� Hearing Exhibit 23 at 12:6-13:2


� Hearing Exhibit 15 at 11:10-19, EOC SOP at 20


� Hearing Exhibit 15 at 12: 11-16


� Black Hills SOP at 13


� Hearing Transcript at 295:3-11


� Black Hills SOP at 14


� Black Hills SOP at 15


� CEO SOP at 5


� CEO SOP at 6


� Hearing Exhibit 3 at 26 - 29


� Hearing Exhibit 3 at 28:11-12


� § 40-2-124(1)(e)(I)(B), C.R.S., requires that payments to net-metered customers be made in December; Black Hills’ proposal calls for payment to be made in October.


� Hearing Exhibit 13 at 33:1-9


� WRA SOP at 20-21


� Hearing Exhibit 4 at 41:10-12


� Hearing Exhibit 4 at 41:17-20


� Hearing Transcript at 288:23-289:25


� Staff SOP at 15-16


� Black Hills SOP at 28


� Hearing Exhibit 4 at 39:18-22


� Hearing Exhibit 13 at 28:6-8


� Staff SOP at 13


� Hearing Exhibit 4 at 40:5-12


� Hearing Exhibit 4 at 39:7-12


� OCC SOP at 17


� Hearing Exhibit 3 at 33-34


� Hearing Exhibit 4 at 35


� Hearing Exhibit 11 at 25:4-25:2


� Hearing Exhibit 11 at 26:3-5 and 26:17-3 


� Hearing Exhibit 4 at 26:10-22


� Black Hills SOP at 18


� Black Hills SOP at 18


� Hearing Exhibit 3 at 37:15-16


� Hearing Exhibit 18 at 4-11


� Hearing Exhibit 18 at 17:3-14


� EOC SOP at 13-14


� Hearing Exhibit 4 at 21:3-22:10


� Staff SOP at 24


� Hearing Exhibit 13 at 21-24


� Black Hills SOP at 26


� OCC SOP at 25-26


� Decision No. C18-0637, para. 24
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