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I. STATEMENT, DISCUSSION, FINDINGS, AND CONCLUSIONS

A. Procedural History.
1. The Colorado Public Utilities Commission Trial Staff (Staff) commenced this proceeding on November 20, 2018 by filing a Civil Penalty Assessment or Notice of Complaint to Appear (CPAN) No. 122579 against 303 Recovery & Investigations, L.L.C. (303 Recovery).  The CPAN cites 303 Recovery with one Count of violating Rule 6508(b)(I) (Count 1) and one Count of violating Rule 6508(b)(III)(A) (Count 2), of the Rules Regulating Transportation 
by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6, in Denver, Colorado on August 26, 2018. The CPAN assessed a civil penalty of $1100.00, plus an additional 15 percent surcharge required by § 24-34-108, C.R.S., for a total civil penalty of $1,265.00 for Count 1, and a civil penalty of $275.00, plus the additional 15 percent surcharge, for a total penalty of $316.25 for Count 2, for a total of $1,581.25. 
2. On November 27, 2018, 303 Recovery requested a hearing on the CPAN. And, on December 11, 2018, Staff filed its Notice of Intervention as of Right by Staff, Entry of Appearance, and Notice Pursuant to Rule 1007(a) and Rule 1401. No other party has intervened in this matter; thus, Staff and 303 Recovery are the only parties to this proceeding.  

3. On December 12, 2018, the Commission referred this proceeding to an Administrative Law Judge (ALJ) for disposition. 
4. Subsequently, ALJ Denman directed the Parties to confer and file a status report with proposed hearing dates and a procedural schedule. Decision No. R19-0005-I. On 
January 14, 2019, Staff filed a Stipulated Motion for Extension of Time to Set Hearing Dates and Procedural Schedule. (Motion for Extension). The Motion for Extension explained that the parties were in on-going settlement discussions, requested an indefinite extension of time for setting a hearing date and procedural schedule so the parties could focus on settlement, and asked the ALJ to allow the parties to file a joint status report every 30 days with updates on their progress. On January 15, 2019, Staff filed an Unopposed Partial Motion to Dismiss and Waive Response Time seeking to voluntarily dismiss Count 1 of the CPAN.  
5. On January 18, 2019, ALJ Denman dismissed Count 1of the CPAN without prejudice, stayed the requirements in Decision No. R19-0005-I to set a hearing date and procedural schedule, and ordered the parties to file joint status reports every 30 days with updates on the status of settlement discussions. Decision No. R19-0082-I. As a result, only one Count of the CPAN remained at issue in this proceeding.  
6. On February 19, 2019, the parties filed a Joint Status Report indicating they were still in settlement negotiations. And on March 8, 2019, Staff filed an Unopposed Motion to Dismiss and Waive Response Time (Motion to Dismiss or Motion) seeking dismissal of the remaining count, Count 2 of the CPAN. The Motion indicates that as a result of the parties’ ongoing settlement discussions, 303 Recovery corrected the deficiency which formed the 
basis of Count 2 in the CPAN. As a result, Staff moved to dismiss Count 2, explaining that it no longer wishes to pursue the Count, that dismissal will conserve agency resources, and that 303 Recovery does not oppose the Motion. Motion, ¶ 5. The Motion is silent on whether Staff seeks dismissal with or without prejudice. 
7. On March 8, 2019, the undersigned ALJ stayed the requirement for the parties to file a joint status report and required Staff to submit a filing clarifying whether it seeks dismissal with or without prejudice. Decision No. R19-0231-I. Staff timely complied with this order by filing its Response to Request for Additional Information Regarding Motion to Dismiss (Response) on March 20, 2019; 303 Recovery has not responded to this filing. Nor has 303 Recovery submitted a filing in response to the Motion to Dismiss.
 
B. Discussion, Findings, and Conclusions.
8. Staff’s Response indicates that it seeks dismissal of Count 2 without prejudice. Staff also points to language in Colorado Rule of Civil Procedure (C.R.C.P.) 41(a)(2) that “[u]nless otherwise specified in the order, a dismissal under subsection (2) is without prejudice.” Response, ¶ 5. But C.R.C.P. 41(a)(2) also provides that dismissal will be upon “order of the court and upon such terms and conditions as the court deems proper.” Thus, the plain terms of C.R.C.P. 41(a)(2) provide the court (here, the ALJ) authority to determine the terms of dismissal, and that dismissal under subsection (a)(2) is without prejudice only when the dismissal order is silent.
 
9. 303 Recovery does not oppose the dismissal of Count 2. Motion, ¶ 1. In addition, 303 Recovery has not submitted a filing objecting to dismissal without prejudice or otherwise responding to Staff’s request that dismissal be without prejudice. Based on the foregoing and the record in this matter, the ALJ finds that 303 Recovery will not be prejudiced by dismissal of Count 2 without prejudice. Count 2 of CPAN No. 122579 will be dismissed without prejudice. 
10. The Motion to Dismiss also seeks a waiver of the response time to it; given that the response time has since lapsed, that request will be denied as moot. 
11. Dismissal of Count 2 resolves all outstanding issues in this proceeding. 
II. ORDER

A. The Commission Orders That:

1. The Colorado Public Utilities Commission Trial Staff’s (Staff) Unopposed Motion to Dismiss and Waive Response Time (Motion to Dismiss), filed on March 8, 2019 is granted in part and denied in part.
2. Count 2 of Civil Penalty Assessment or Notice of Complaint to Appear No. 122579 is dismissed without prejudice.  
3. Staff’s request to waive the response time to the Motion to Dismiss is denied as moot.
4. This proceeding is closed.

5. The Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

6. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.
a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.
7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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MELODY MIRBABA
________________________________
                     Administrative Law Judge




� This is unsurprising given that 303Recovery does not oppose the Motion. Motion, ¶ 1.


� In addition, though C.R.C.P. 41(a)(1) provides that a plaintiff’s notice of dismissal is without prejudice unless otherwise stated, because Staff filed a Motion seeking an order dismissing the matter, C.R.C.P. 41(a)(1) does not apply.
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