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I. STATEMENT

1. On January 25, 2019, Aspire Tours, LLC (Applicant) filed its Application for Permanent Authority to Extend Operations under Certificate of Public Convenience and Necessity No. 55865.  The matter was referred to an Administrative Law Judge (ALJ) for resolution by minute entry during the Commission’s Weekly Meeting held March 6, 2019.

2. The Commission gave notice of the application on January 28, 2019.  As originally noticed, the application sought the following authority:

For an order of the Commission authorizing the extension of Certificate of Public Convenience and Necessity (CPCN) No. 55865.
Currently, CPCN No. 55865 authorizes the following:

Transportation of 
passengers: 

(I) In call-and-demand sightseeing service 
between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, and Jefferson, State of Colorado;

(II) In call-and-demand sightseeing service 
originating in the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, and Jefferson, to all points in the Counties of Eagle, Gilpin, Grand, Gunnison, Larimer, Pitkin, Routt, San Juan, San Miguel, and Summit, State of Colorado, returning to the origination point; and

(III) In call-and-demand shuttle service 
between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, Jefferson, Eagle, Gilpin, Larimer, Pitkin, San Juan, San Miguel, and Summit, State of Colorado.

RESTRICTIONS: Item (III) is restricted:

(A)
to the transportation of the same passengers that are taking, either prior to and/or subsequent to, a sightseeing tour conducted by Aspire Tours, LLC, during their stay in Colorado; and, 
(B)
against the transportation of passengers in call-and-demand shuttle service between Denver International Airport, on the one hand, and points in Summit County, Colorado, on the other hand.

If the extension is granted, CPCN No. 55865 will read:

Transportation of

passengers:

(I) In call-and-demand sightseeing service 
between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, and Jefferson, State of Colorado.

(II) In call-and-demand sightseeing service 
originating in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson, to all points in the Counties of Boulder, Chaffee, Clear Creek, Eagle, El Paso, Fremont, Gilpin, Grand, Gunnison, Hinsdale, Lake, Larimer, Montrose, Ouray, Park, Pitkin, Routt, Saguache, San Juan, San Miguel, Summit, and Teller, State of Colorado, returning to the origination point.

(III) In call-and-demand sightseeing service 
originating in the County of Chaffee, State of Colorado, to all points in the Counties of Chaffee, Fremont, Gunnison, Lake, Park, Saguache, and Teller, State of Colorado returning to the origination point.

(IV) In call-and-demand shuttle service 
between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Chaffee, Denver, Douglas, El Paso, Jefferson, Eagle, Gilpin, Larimer, Pitkin, San Juan, San Miguel, and Summit, State of Colorado.

RESTRICTION:

Item (IV) is restricted to the transportation of the same passengers that are taking, either prior to and/or subsequent to, a sightseeing tour conducted by Aspire Tours, LLC, during their stay in Colorado.

Applicant has not filed its testimony and exhibits with its application, and is seeking a Commission decision within 210 days.
3. On February 15, 2019, CKIMY, LLC, doing business as iLimo (iLimo or Intervenor) filed a timely notice of intervention of right.  Intervenor states that it owns and operates a Certificate of Public Convenience and Necessity that authorizes the transportation of passengers within the scope of authority sought in the application.  Based thereupon, the Intervenor claims a legally protected right and opposes the relief sought.

4. On February 28, 2019, the Response in Opposition of Aspire Tours LLC to the Intervention of CKIMY, LLC doing business as iLimo was filed.  Applicant contends that the intervention should be stricken for failure to comply with the Commission’s rules.  Further, the Intervenor fails to demonstrate that permissive intervention should be granted.

5. Although a copy of iLimo’s authority was included, Applicant contends that the Intervenor failed to identify the scope of conflicting authority or explain the consequences of approving the application.

6. Applicant next contends that no overlap of authority would result from approval of the application.  However, it also acknowledges “a very limited call-and-demand shuttle service that is restricted to transporting passengers that are also taking a sightseeing tour with Aspire Tours.”  Response at ¶ 8.  It is then concluded that the overlap is “so narrow in scope.” 

7. Applicant incorrectly argues that iLimo is not authorized to originate shuttle service in El Paso County. Response at ¶ 9.  CPCN No. 55931 authorizes iLimo to provide shuttle service between all points in the City and County of Denver, on the one hand, and all points in the County of El Paso, on the other hand.  Based upon the overlap of authority, iLimo has a right to intervene in the proceeding.  

8. On March 29, 2019, iLimo filed its Motion for Leave to Amend Intervention.  Citing Rule 15 of the Colorado Rules of Civil Procedure, iLimo argues that leave should be freely granted as justice requires and substantial rights should never be sacrificed to mere form, citing Polk v. Denver Dist. Ct., 849 P.2d 23, 25 (Colo. 1993) and Van Schaak v. Phipps, 558, 586 P.2d, 581 (Colo. App. 1976).  Intervenor simultaneously filed an amended intervention and, in the alternative, petition to intervene.

9. While iLimo’s showing in its intervention filed February 15, 2019 is minimal at best, the filing demonstrates some overlap of its authority by that sought by Applicant.  Applicant failed to demonstrate sufficient cause to strike the intervention on a procedural deficiency despite a demonstrated overlap supporting intervention by right.  To do so would unnecessarily put form over substance.  The matter should be decided on the merits.

10. Having denied the motion to strike the invention of right, the undersigned does not reach the entirety of the merits of the pending Motion for Leave to Amend Intervention.  To the extent rendered moot by the ruling herein, it is denied solely on that basis.  The remainder of requested relief will be ruled upon by a separate decision following expiration of response time.

11. In order to expedite the most efficient consideration of this matter, a new procedural schedule will be adopted, and a hearing will be scheduled.

12. Parties are advised that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule.  Parties are advised further that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule.  

13. Any party wishing to make an oral closing statement may do so immediately following the close of the evidence (i.e., after presentation of evidence near the end of the hearing).  

14. All parties are advised that this proceeding is governed by the Rules of Practice and Procedure found at 4 Code of Colorado Regulations (CCR) 723-1, Part 1.  The ALJ expects the parties to comply with these rules.  The rules are available on the Commission’s website (http://www.dora.colorado.gov/puc) and in hard copy from the Commission.  

15. Each party is specifically reminded that all filings with the Commission must also be served upon all other parties in accordance with Rule 1205 of the Rules of Practice and Procedure, 4 CCR 723-1.

II. ORDER

A. It Is Ordered That:  

1. The Response in Opposition of Aspire Tours LLC to the Intervention of CKIMY, LLC, doing business as iLimo (iLimo) (Response) filed on February 28, 2019, is denied.

2. The Motion for Leave to Amend Intervention filed by iLimo on March 29, 2019, is denied to the extent rendered moot by denial of the Response.  The remainder of any requested relief will be addressed by a separate decision.

3. A hearing in this matter shall be conducted at the following date, time, and place:  

DATE:

May 22, 2019 

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room 
 

1560 Broadway, Suite 250 
 

Denver, Colorado  

4. Aspire Tours, LLC must file its list of witnesses and copies of its exhibits that it will present at hearing no later than April 19, 2019.

5. All intervenors must file their respective list of witnesses and exhibits to be presented at hearing no later than May 6, 2019.

6. The parties shall comply with the requirements established in this Decision and shall make the filings as required by the procedural schedule established by the Commission and reiterated in this Decision.  

7. This Decision shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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