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I. STATEMENT


1. On January 25, 2019, Public Service Company of Colorado (Public Service or the Company) filed with the Colorado Public Utilities Commission (Commission) Advice Letter No. 150-Steam, accompanying tariff sheets, and supporting testimony and attachments.  The proposed effective date on the filed tariffs was February 25, 2019.  The Company states that the principal change in this filing is to place into effect new base rates for all steam service customers, who will replace and supersede the currently effective base rates in its Colorado P.U.C. No. 1 – Steam Tariff.  
2. On January 25, 2019, Public Service also filed a Motion for a Protective Order Affording Extraordinary Protection for Highly Confidential Customer Information (Motion for Protective Order).  
3. By Decision No. C19-0152 (mailed on February 8, 2019), pursuant to 
§ 40-6-111(1), C.R.S., the Commission set for hearing the tariffs filed with Advice Letter No. 150-Steam and thereby suspended their effective date for 120 days from the proposed effective date, or until June 25, 2019.  The Decision referred the matter to an Administrative Law Judge (ALJ) for disposition.  Subsequently, the undersigned ALJ was assigned to preside over this Proceeding.

4. Decision No. C19-0152 also established an intervention deadline for 30 days after the Decision’s mailed date, or no later than March 11, 2019.

5. By Decision No. R19-0191-I (mailed on February 21, 2019), a prehearing conference was scheduled for March 14, 2019.  

6. On February 20, 2019, Trial Staff of the Colorado Public Utilities Commission (Staff) timely filed a Notice of Intervention as of Right by Staff, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1401 and Request for Hearing (Intervention).  Staff’s Intervention was acknowledged by Decision No. R19-0191-I.  

7. On March 7, 2019, the City and County of Denver, Colorado (Denver) timely filed its Motion to Intervene.  

8. On March 11, 2019, the Colorado Energy Consumers (CEC) filed its Motion to Permissively Intervention and Response to Motion for Protective Order.  

9. On March 12, 2019, Public Service filed an Unopposed Motion to Vacate Prehearing Conference, Establish a Procedural Schedule, and Waive Response Time (Unopposed Motion).  Public Service included a consensus procedural schedule and hearing dates and agreements on other procedural matters; hence, its request to vacate the prehearing conference.  By email sent to counsel for the parties on the afternoon of March 12, 2019, with follow-up emails on March 13, 2019, the ALJ advised counsel that he was denying the request to vacate the prehearing conference.  To assist counsel’s preparation, the ALJ advised the Company’s counsel of several procedural topics that would be addressed at the prehearing conference. 

10. This Decision memorializes the ruling denying Public Service’s request to vacate the prehearing conference.  

A. Further Suspension of Effective Date of Tariff Sheets.  

11. As noted by Decision No. C19-0152, the Commission suspended the effective date of the tariffs that accompanied Advice Letter No. 150-Steam until June 25, 2019.  

12. By Decision No. R19-0191-I, pursuant to § 40-6-111(1), C.R.S., the ALJ suspended the effective date of the tariff sheets that accompanied the Advice Letter for an additional 90 days; that is, for a maximum period of 210 days, or until September 23, 2019.  Unless an amended Advice Letter and tariffs are filed with an extended effective date, so as to enable the ALJ to extend the suspension period further, if the Commission does not establish new rates by September 23, 2019, the original tariff sheets filed with Advice Letter No. 150-Steam may be placed into effect by the Company.  

B. Motions for Permissive Intervention.  

13. On March 7, 2019, Denver timely filed its Motion to Intervene.  Denver purchases steam from Public Service and seeks to intervene to explore two issues:  (1) the proposed monthly increase in base rates of 39.2 percent for the average steam customer; and (2) a concern that Public Service is questioning the long-term viability of its steam system.  Denver argues that the outcome of this proceeding will directly and substantially affect Denver’s pecuniary or tangible interests.
  

14. In its Unopposed Motion, Public Service stated that it did not oppose Denver’s intervention, and at the prehearing conference held on March 14, 2019, Public Service confirmed that it did not oppose the intervention.

15. Rule 1401(c) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, states the minimum standards for permissive intervention in Commission proceedings and requires that: 
A motion to permissively intervene shall state the specific grounds relied upon 
for intervention; the claim or defense within the scope of the Commission's jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding.  The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented.  
(Emphasis added.)  

16. At the prehearing conference, the ALJ stated that Denver’s Motion to Intervene would be granted.  The ALJ finds that Denver’s Motion to Intervene satisfies the standards of Rule 1401(c), 4 CCR 723-1, and it will be granted.  Denver is a permissive intervenor in this proceeding.  

17. On March 11, 2019, CEC filed its Motion for Permissive Intervention.  CEC is an unincorporated association of corporate entities duly authorized and in good standing to transact business within Colorado.  For purposes of this proceeding, CEC states that its membership includes constituent members of the Denver Metro Building Owners and Managers Association (BOMA) who operate facilities within Public Service’s service territory and who purchase steam and related energy services from Public Service.  CEC asserts that the tariff revisions filed by Public Service, if adopted, will have a direct and substantial impact on CEC’s interests and on the rates, charges, and future viability of steam services that CEC’s members take from Public Service.  CEC concludes that this proceeding may substantially affect the pecuniary and tangible interests of CEC’s members.  CEC also claims that its “constituent members have a direct, tangible, and pecuniary interest in this proceeding with respect to the major capital investments designed to bridge the gap ‘between now and the future when existing steam customers may transition to an alternative service as part of a future regulatory plan presented to the Commission.’”
  
18. In its Unopposed Motion, Public Service stated that it did not oppose CEC’s intervention, and at the prehearing conference, Public Service confirmed that it did not oppose CEC’s intervention.  

19. At the prehearing conference, however, the ALJ asked counsel for CEC to clarify certain statements in her Motion for Permissive Intervention.  The ALJ was concerned that there are “members” of CEC, as well as of the subgroup BOMA, who are not steam service customers of Public Service, and who thereby may not satisfy Rule 1401(c)’s requirement that this proceeding “may substantially affect the pecuniary or tangible interests of [CEC] (or those it may represent).”  Counsel for CEC clarified that all of the members of CEC that she represents in this proceeding are steam service customers of Public Service and that the outcome of this proceeding may substantially affect their pecuniary or tangible interests.  

20. At the prehearing conference, the ALJ stated that CEC’s Motion for Permissive Intervention would be granted.  The ALJ finds that CEC’s Motion for Permissive Intervention satisfies the standards of Rule 1401(c), 4 CCR 723-1, and it will be granted.  For purposes of this proceeding, CEC’s members are steam service customers of Public Service and, as so constituted, CEC is a permissive intervenor.  

21. At the prehearing conference, counsel for Public Service indicated that they do not know the identities of CEC’s members who are steam service customers.  After a discussion between counsel and the ALJ, counsel for CEC offered to submit, informally under seal, a list of the CEC member-steam customers to Public Service and the ALJ.  Counsel for CEC agreed to make that submission within five business days.  

22. On March 20, 2019, CEC filed a Motion to Supplement Intervention with Confidential Appendix A and Request to Waive Response Time (Motion to Supplement).  Confidential Appendix A to the Motion to Supplement sets forth a list of CEC Members and BOMA Steam Customers, as well as the different premises in downtown Denver at which those customers take steam service.
  CEC reports that it conferred with counsel for Staff and Denver, who do not oppose the Motion to Supplement, and with counsel for Public Service, which takes no position.  CEC also asserts that no party will be prejudiced by the filing of the Motion to Supplement or the submission of Confidential Appendix A.  The ALJ finds that the Motion to Supplement is unopposed, and that, therefore, response time to it will be waived.  The Motion to Supplement will be accepted into the record.  

23. Those parties to this proceeding, who sign, serve on CEC, and file with the Commission, a Nondisclosure Agreement pursuant to Rule 1101(i) of the Rules of Practice and Procedure, 4 CCR 723-1 (for access to confidential information), may receive copies of Confidential Appendix A.  

C. Procedural Schedule and Evidentiary Hearing Dates.  

24. At the prehearing conference, the ALJ made oral rulings and clarifications on the procedural schedule, discovery, and other procedural matters.  This Decision memorializes those rulings and clarifications.  

25. The Parties agreed to the following procedural schedule, which the ALJ finds acceptable and will adopt: 
	Event or Filing
	Due Date (2019)

	Answer Testimony & Attachments
	April 11 (Thursday)

	Rebuttal and Cross-answer Testimony & Attachments 
	May 7 (Tuesday)

	Corrected Testimony and Attachments 
	May 15 (Wednesday)

	Stipulations and Settlement Agreement
	May 20 (Monday)

	Matrix (or Matrices) of Order of Witnesses, Order of Cross-examination, and Cross-examination Times
	May 23 (Thursday)

	Evidentiary Hearing (2nd day; 3rd day reserved)
	May 29 – 30 (Wednesday and Thursday); May 31 (Friday) reserved if needed

	Statements of Position (Filed Simultaneously)
	June 20 (Thursday)

	210-day Deadline for Commission Decision on Exceptions
	September 23 (Monday)


D. Discovery-related Matters.  

26. Rule 1405 of the Rules of Practice and Procedure, 4 CCR 723-1,-will govern discovery
 in this proceeding, with the modifications and clarifications discussed in the following paragraphs:  

a)
Service of all discovery requests after 3:00 p.m. Mountain Time (“MT”) on a Friday, the day before a Colorado State holiday, or on days on which the Commission is not open for business (i.e.  Saturday, Sunday, or a Colorado holiday), will be deemed served on the next business day. 

b)
Responses to all discovery requests will be served on counsel for the requesting party within ten days after service of the discovery request.  

c)
The discovery cut-off deadlines stated in Rule 1405(d), 4 CCR 723-1, will apply to initial discovery requests and to requests that follow-up on information provided in response to an initial discovery request.  That is, all initial and follow-up discovery requests related to Public Service’s direct testimony and attachments shall be served prior to the deadline for filing answer testimony.  All initial and follow-up discovery requests related to 
an intervenor’s answer testimony and attachments shall be served prior to 
the deadline for filing rebuttal and cross-answer testimony.  All initial and 
follow-up discovery requests related to rebuttal and cross-answer and attachments shall be served no later than five business days prior to first day of the hearing.

d)
The parties will provide workpapers supporting their Answer, Rebuttal, or Cross-Answer Testimony within three business days of filing of the testimony.

e)
All non-confidential discovery requests and responses will be served electronically on counsel for all parties.  Counsel and parties will not be directed to a third-party software such as SharePoint to access discovery responses.  
f)
Responses to an individual set of discovery requests, except for attachments, will be provided in a single, combined document.  In the event that not all responses to an individual set of discovery requests are available on the due date, the available responses will be provided in a single document on the due date. 

g)
All confidential and highly confidential documents and discovery responses (and any requests containing confidential or highly confidential information) will be served only on counsel for parties that have executed the appropriate Non-disclosure Agreements.  The manner of service on counsel of discovery requests and responses containing confidential and highly confidential documents and information will be at the discretion of the serving counsel.  In other words, counsel are not required to serve documents containing confidential and highly confidential information by electronic mail; they may choose hand-delivery or overnight delivery.  
27. Except as a proposed exhibit or as necessary to support or to respond to a motion, the Parties will not file discovery requests or discovery responses with the Commission.  

28. Except as a proposed exhibit or as necessary to support or to respond to a motion, the Parties will not serve discovery requests or discovery responses on the ALJ, on Commission Advisory Staff, or on Commission Advisory Counsel.  

29. Motions pertaining to discovery disputes may be filed at any time.  The response time to a motion pertaining to a discovery dispute shall be five business days.  Any discovery motion or response shall be served electronically by e-mail.   If necessary, the ALJ will hold a telephone hearing on a discovery-related motion as soon as practicable after the motion and response have been filed.  

E. Confidential and Highly Confidential Information.  

30. Rules 1100 and 1101 of the Rules of Practice and Procedure, 4 CCR 723-1, will govern the treatment of confidential information
 and highly confidential information
 for which extraordinary protection has been sought.  

31. Rules 1100 and 1101, 4 CCR 723-1, specify the process by which information is designated as highly confidential and extraordinary protection may be granted to such highly confidential information.  Pursuant to these rules, any party that claims that information is highly confidential will file an appropriate motion in this proceeding to obtain a decision finding that the information is highly confidential and the type extraordinary protection to be afforded to such highly confidential information.  A decision granting extraordinary protection (i.e., in the form of a highly confidential protective order) will govern the protections and disclosure of the highly confidential documents and information.
32. With respect to witness testimony and exhibits that contain highly confidential information or confidential information, or both, the following guidance is provided:  
a)
if an entire document is not confidential, each portion that contains confidential information will be clearly marked (e.g., shaded), and each page will state in the heading:  “This page contains confidential information as shown”; 

b)
any portion of a witness’s testimony and exhibits that contains highly confidential information will be clearly marked (e.g., shaded), and each page will state in the heading:  “This page contains highly confidential information as shown”; 

c)
if the same page contains both confidential information and highly confidential information, the highly confidential information will be marked differently from the confidential information (e.g., by use of different shading), and each page will state in the heading:  “This page contains highly confidential information and confidential information as shown”; and 

d)
the public version of a document that contains confidential information or highly confidential information, or both, will identify in the heading each page on which that information appears.  

33. For clarity of the evidentiary record, and to assist the ALJ and the Parties during the hearing, a sponsoring party will assure, when possible, that the page numbers and the line numbers are the same on the public version of a document, the confidential version of the document, and the highly confidential version of the document.  

F. Issues in this Proceeding addressed by Decision No. C19-0152.  

34. In the Commission’s suspension order, Decision No. C19-0152 ¶ 14 at page 4, the Commission listed three issues that the Commission desires to be investigated or examined in this proceeding.  At the prehearing conference, consistent with fundamental fairness and Due Process of Law,
 the ALJ invited the parties to address those issues, if they wish, in the answer testimony to be filed by intervenors and in the rebuttal testimony to be filed by Public Service.  

G. Motion for Protective Order.  

35. Also noted above, on January 25, 2019, Public Service filed a Motion for Protective Order to afford extraordinary protection for highly confidential customer information.  Only CEC responded to the Motion for Protective Order.   
36. In the Motion for Protective Order, Public Service seeks extraordinary protection for highly confidential customer billing, demand, and usage information, including the information contained in Attachments SWW-3, SWW-4, SWW-6 and SWW-7 to the Direct Testimony of Steven W. Wishart.
  Public Service asserts that these Attachments contain highly confidential and proprietary information about the billing, demand, and consumption of individual steam customers who take service from Public Service; constitute Highly Confidential Information; and, therefore, warrant extraordinary protection from disclosure.  Public Service also asserts it is likely that similar steam customer-specific information may be provided in the course of this proceeding, through discovery or otherwise, and that all such similar Highly Confidential Information should be protected from disclosure.
  As required by Rule 1101(b)(VI), 4 CCR 723-1, attached to the Motion for Protective Order (Attachment C) is the affidavit of Ms. Michelle Moorman Applegate, which attests to the highly confidential information for which extraordinary protection is being sought and provides a list of the persons who have had access to the Highly Confidential Information.

37. Public Service seeks to limit disclosure of the information to the Commission’s Advisory Staff and advisory attorneys and to the Commission’s Trial Staff and attorneys for Trial Staff.  Public Service asserts that limiting access to those persons will afford the proper protections for the Highly Confidential Information.  Public Service states that it will provide any steam services customer that is a party to this proceeding and its counsel with its own Highly Confidential Information, but not that of any other customer. 
  Public Service included draft non-disclosure agreements (NDAs) as Attachments A and B.
38. The ALJ finds that for purposes of this proceeding, steam “customer-specific information” means a steam customer’s customer-specific data including customer billing, demand, and consumption information.  
39. At the prehearing conference, the ALJ discussed with counsel the need to protect the customer-specific information of Public Service’s steam customers.  For purposes of this proceeding the members of CEC are steam service customers of Public Service, who may also be members of BOMA.  However, not all Public Service steam service customers are members of CEC or of BOMA.  The ALJ rejected CEC’s suggestion that the Executive Director of BOMA be allowed to act as “clearing-house” for individual steam customer-specific information.
  
40. Based on CEC’s March 20, 2019 filing of its Motion to Supplement, Public Service now has a confidential list of CEC Members and BOMA Steam Customers in this proceeding, as well as the different premises in downtown Denver at which those customers take steam service.  The ALJ finds that, if CEC conducts discovery of Public Service on individual steam customer-specific information, counsel for CEC will receive discovery responses containing the individual steam customer-specific information.  Counsel for CEC assured the ALJ that she and her law firm will have appropriate procedures in place to protect the high confidentiality of such individual steam customer-specific information.  Counsel for CEC committed to ensure that the customer-specific information of an individual steam customer will be disclosed only to that individual steam customer and to no other customers or persons.  Based upon counsel for CEC’s commitments, counsel for Public Service agreed to these procedures regarding the protection of individual steam customer-specific information.  The ALJ appreciates to cooperation and collegiality of counsel for CEC and Public Service in resolving this issue. 
41. Based upon the foregoing discussion regarding the protection of individual steam customer-specific information, CEC had no objections to the Motion for Protective Order.  
42. The ALJ will grant Public Service’s Motion for Protective Order.  Public Service’s motion strikes a reasonable balance between the need for disclosure of information, so that the intervenors in this proceeding can protect their interests, with the needs of Public Service to protect its own interests and the interests of its customers in protecting highly confidential steam customer-specific information.  

43. The disclosure of the information deemed as highly confidential in this Decision will be limited to the following: the Commissioners, the ALJ presiding over this proceeding, the Commission’s Advisory Staff and advisory attorneys, and the Commission’s Trial Staff and attorneys for Trial Staff.  Each of the parties, with the exception of the ALJ and the Commissioners, shall contact Public Service as to the method the Company chooses to dispose of the information upon the conclusion of this proceeding, as provided by Rule 1100(1)(I), 
4 CCR 723-1.

44. Pursuant to Rule 1100(h), 4 CCR 732-1, the Commissioners, ALJs, Commission Staff, and Commission and Staff counsel are not required to sign non-disclosure agreements in order to gain access to confidential and highly confidential information.  Each Commissioner, ALJ, Commission Staff member, and Commission and Staff counsel signs an annual 
non-disclosure agreement that includes the requirement to “maintain and to treat information to which the Commission has granted highly confidential protection pursuant to paragraph 1101(b) in accordance with the decision granting highly confidential protection.”
45. In order to ensure that individual steam customers receive their own 
customer-specific information, and that no unauthorized customers or persons receive such information, counsel for CEC shall receive, and disseminate as authorized in this Decision, the customer-specific information of an individual steam customer only to that customer and to no other customers or persons.  In order to perform that function under appropriate confidentially protections, counsel for CEC shall sign, serve, and file the Highly Confidential NDA attached to this Decision as Appendix A.  

H. Electronic Presentation of Evidence during the Hearing.  

46. Counsel for all parties agreed to the electronic presentation of evidence during the hearing.  The ALJ will issue a separate Interim Decision setting forth the procedures to be used by the parties to enble the electronic presentation of evidence during the hearing, as well as contact information for answers to questions and assistance in complying with those procedures.  
II. ORDER

A. It Is Ordered That:

1. The Unopposed Motion to Vacate Prehearing Conference, Establish a Procedural Schedule, and Waive Response Time (Unopposed Motion) filed by Public Service Company of Colorado (Public Service) on March 12, 2019, is granted in part.  The portion of the Unopposed Motion requesting that the prehearing conference scheduled for March 14, 2019, is denied nunc pro tunc as of March 12, 2019.  

2. Pursuant to Rule 1308(c) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, response time to the Unopposed Motion is waived.  

3. The Motion to Intervene filed by the City and County of Denver, Colorado (Denver) on March 7, 2019, is granted.  Denver is a party to this proceeding.  

4. The Motion for Permissive Intervention filed by the Colorado Energy Consumers (CEC) on March 11, 2019, is granted, consistent with the discussion, findings, and conclusions in this Decision.  CEC is a party to this proceeding.

5. The procedural schedule as stated in Paragraph I.C.25, at pages 7 and 8 of this Decision, is adopted. 

6. The discovery (in ¶¶ I.D.26 through 29) and confidentiality (in ¶¶ I.E.30 through 33) procedures, set forth at pages 8 through 10 of this Decision, shall be adopted for this proceeding.  
7. The Parties shall comply with this Interim Decision, shall make the filings required by the procedural schedule adopted herein, and shall abide by the procedural directives adopted herein.

8. The Motion for Extraordinary Protection filed by Public Service on July 25, 2019, is granted, consistent with the discussion, findings, and conclusions in this Decision.  This Interim Decision shall constitute a Highly Confidential Protective Order.  

9. Disclosure and access to the Highly Confidential Information, as described in this Decision, is limited consistent with the discussion, findings, and conclusions in this Decision.  

10. An evidentiary hearing is scheduled in this matter as follows:


DATES:
May 29 and 30, 2019 (May 31, 2019 is reserved for hearing, if needed)

TIME:

9:00 a.m.


PLACE:
Hearing Room



Colorado Public Utilities Commission



1560 Broadway, Suite 250



Denver, Colorado

11. This Decision is effective immediately.

	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Denver Motion to Intervene, ¶¶ 4 through 6 at pp. 1 and 2.  


�  CEC Motion for Permissive Intervention, ¶¶ 6 and 7 at pp. 2 through 4.  Citation omitted from the quote in Id., ¶ 7 on p. 3.


�  CEC notes in the Motion to Supplement (¶3 at p. 2) that beyond the list in Confidential Appendix A, there may be additional BOMA members who purchase steam service from Public Service, but who are not included in CEC’s membership for purposes of this proceeding.  


�  “Discovery requests” includes discovery requests, data requests, and Staff audit requests.  


�  As used in this Decision, confidential information is information that a party claims is confidential and that is filed under seal with the Commission.  


�  As used in this Decision, highly confidential information is information that, in this proceeding, the ALJ has determined is highly confidential and that is subject to an order for extraordinary protection.  


�  See In re Murchison, 349 U.S. 133, 136 (1955), “A fair trial in a fair tribunal is a basic requirement of due process. … But our system of law has always endeavored to prevent even the probability of unfairness;” and “to perform its high function in the best way ‘justice must satisfy the appearance of justice.’”  See also Scott v. Englewood, 672 P.2d 225, 227 (Colo. App. 1983), quasi-judicial administrative proceedings must be conducted in accordance with procedural due process and fundamental fairness; Wells v. Del Norte Sch. Dist. C-7, 753 P.2d 770, 772 (Colo. 1987), “maintaining the appearance of neutrality is essential when the decision-maker is the hearing officer in an administrative proceeding….”; the hearing officer has a “duty to eliminate every semblance of reasonable doubt or suspicion that a [hearing] by a fair and impartial tribunal may have been denied.”  Finally see Model Code of Judicial Conduct, Canon 2, Rule 2.2; Impartiality and Fairness, “A judge shall … perform all duties of judicial office fairly and impartially.”  


� Attachment SWW-3 to the Direct Testimony of Mr. Wishart contains 2012 Test Year Annual Consumption Volume by Customer – Highlighting Departing Customers.  Attachment SWW-4 sets forth Historical Test Year (HTY) Annual Consumption Volume by Customer.  Attachment SWW-6 includes Customer Adjustments.  Attachment SWW-7 contains Changes in Billed Demand by Customer 2012 Test Year to HTY Comparison. 


�   Motion for Protective Order, at pp. 3, 5, 6, and 8.  


�  Motion for Protective Order, at p. 7.  


� See Rules 1004(x) (definition of personal information) and 1105 (disclosure of personal information, 4 CCR 723-1.  
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