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I. STATEMENT

1. This Recommended Decision approves the Joint Notice of Certain Stipulations Between Parties and Settlement (Settlement Agreement), filed by BNSF Railway Company (BNSF) and the City of Commerce City, Colorado (Commerce City) on February 19, 2019.  This Recommended Decision also grants the Application filed by BNSF on January 14, 2019, as modified by the Settlement Agreement.    
A. Procedural History  

2. On January 14, 2019, BNSF filed an Application (Application) requesting emergency (or expedited) authority to remove the easternmost track and to relocate the cantilever signal at the 56th Avenue crossing in the City of Commerce City, Adams County, Colorado (Crossing), and requesting that the Commission allow the Application to be noticed on 
less-than-statutory notice for five days because of the urgency of the work at the crossing.
   

3. According to BNSF, changes need to be made at the Crossing quickly because of the deteriorating condition of the crossing surfaces.  However, one of the deteriorating crossing surfaces is for an out-of-service track that needs to be removed.  BNSF asserted that removal of that track would require movement of the existing cantilever signal to bring the Crossing into compliance with the requirements of the Manual on Uniform Traffic Control Devices.  BNSF requested a shortened notice period to be able to respond quickly to the changes that need to be made at the Crossing and to address the urgent public safety issues that have been identified at the Crossing.

4. By Decision No C19-0067 (mailed on January 16, 2019), the Commission granted BNSF’s request for shortened notice and shortened the notice period to five days.  On January 16, 2019, the Commission issued a Notice of Application Filed, giving notice of the filing of the Application and shortening the intervention period to five days. 
5. On January 22, 2019, Commerce City filed its Notice of Intervention.  Commerce City opposed the Application to the extent that the Application, or any Commission decision in this Proceeding, would require Commerce City to perform or to pay for asphalt work as part of the project to remove the easternmost track, but would not provide for the completion of the asphalt work by BNSF.
  
6. Decision No. R19-0111-I (mailed on January 25, 2019) acknowledged Commerce City’s intervention as of right.  
7. BNSF and Commerce City are the only Parties to this Proceeding.  Both are represented by counsel.  

8. On January 23, 2019, by minute entry, the Commission deemed the Application complete and referred this Proceeding to an Administrative Law Judge (ALJ) for disposition.  Subsequently, the undersigned ALJ was assigned to preside over this Proceeding.  

9. Decision No. R19-0111-I ordered BNSF to file, and to serve on counsel for Commerce City, no later than 5:00 p.m. on February 4, 2019, its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intends to offer into evidence at the hearing.  Commerce City was ordered to file, and to serve on counsel for BNSF, no later than 5:00 p.m. on February 14, 2019, its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intends to offer into evidence at the hearing.  The hearing was scheduled for February 21, 2019, at 9:30 a.m.
10. Decision No. R19-0088-I (mailed on February 5, 2019) extended the time until February 8, 2019, for BNSF to file its prehearing disclosures and extended Commerce City’s due date for prehearing disclosures until February 19, 2019. 
11. On February 8, 2019, BNSF timely filed its list of witnesses, detailed summaries of witness testimonies, and copies of the exhibits that it intends to offer into evidence at the hearing.  

12. On February 19, 2019, BNSF and Commerce City (collectively, the Settling Parties) filed a Joint Notice of Certain Stipulations Between the Parties, Joint Notice of Settlement, and Joint Motion to Vacate Hearing (Joint Motion).  The Settling Parties advise that they have fully settled the issues in dispute over whether Commerce City would be required to perform or to pay for asphalt work associated with the project.  The terms of the stipulations and settlement are set forth in the Joint Motion.
  

13. Decision No. R19-0183-I (mailed on February 20, 2019) granted the Joint Motion, and the evidentiary hearing scheduled for February 21, 2019 was vacated.  The procedural schedule adopted in Decision No. R19-0111-I (mailed on January 25, 2019), as amended by Decision No. R19-0088-I (mailed on February 5, 2019), was also vacated.  

B. Terms of the Settlement

14. The Settlement Agreement, attached to this Decision as Attachment A, states that the Settling Parties have negotiated a mutually agreeable resolution of the issue of costs related to the asphalt paving part of the project. 

15. Specifically, the Settling Parties agree as follows:

a)
Commerce City shall be responsible for asphalt paving costs associated with the project described in BNSF’s application for up to thirty thousand dollars and no cents ($30,000.00);

b)
Commerce City will perform or cause to be performed the asphalt paving work necessary for the project described in BNSF’s Application; 
c)
The Settling Parties will work cooperatively and in good faith to reimburse Commerce City for any asphalt paving costs associated with the project as described in BNSF’s Application to the extent such costs exceed $30,000.00; and

d)
The Settling Parties will work cooperatively and in good faith to coordinate the work proposed in the Application, taking into account the availability of Commerce City’s contractors and weather.

16. Pursuant to the stipulations set forth in the Settlement Agreement, Commerce City further agrees that its appearance and intervention should be treated as withdrawn. 
  

II. FINDINGS AND CONCLUSION

17. The Commission has jurisdiction in this matter pursuant to §§ 40-4-106(2)(a) and 40-4-106(3)(a), C.R.S.
18. The Commission has jurisdiction over the Parties.

19. In the Application, BNSF seeks emergency (or expedited) authority to remove the easternmost track and to relocate the cantilever signal at the 56th Avenue Crossing in the City of Commerce City, Adams County, Colorado.  BNSF states that the easternmost track is out of service and in a deteriorated condition.  BNSF states further that the eastern cantilever signal will also be moved so that the new two-track crossing will be in compliance with the Manual on Uniform Traffic Control Devices. 

20. BNSF asserts that these repairs are urgent and will enhance the safety and welfare of the public.  BNSF further contends that, because the track at issue is disconnected (and out of service), there will be no permanent impact on the public other than an enhancement of safety.  

21. As discussed in detail above, the Settlement Agreement reached by the Settling Parties reflects a mutually agreeable resolution of the previously disputed issue of costs related to the asphalt paving part of the project.  No other issues were in dispute between BNSF and Commerce City.  
22. The Settling Parties have the burden of proving by a preponderance of the evidence that the Settlement is just and reasonable.
  In reviewing the Settlement Agreement, the ALJ has reviewed all of the terms and conditions contained in the Settlement Agreement to ensure that they comply to the greatest extent possible with applicable regulatory principles and are just and reasonable, as well as in the public interest.
  

23. The ALJ has reviewed the Application and its attachments.  The ALJ has reviewed and considered the Settlement Agreement, including all of the recitations and stipulations to which the Settling Parties have agreed in the Settlement Agreement.  
24. In the Settlement Agreement, Commerce City agreed to withdraw its intervention, which is self-executing, since the ALJ will approve the Settlement Agreement in this Recommended Decision.  Because of Commerce City’s withdrawal of its intervention, this Proceeding is no longer contested.    

25. Because the Application is now unopposed, this Proceeding will be determined using the Commission’s modified procedure, without a formal hearing, pursuant to 
§ 40-6-109(5), C.R.S., and Rule 1403 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.
26. Based on the record of this Proceeding as a whole, the ALJ finds that approval of the Application, as modified by the terms of the Settlement Agreement, is in the public interest.  
27. The ALJ further finds that the Settling Parties have established by a preponderance of the evidence that the Settlement Agreement is just and reasonable, and 
that it should be approved.  Based on the foregoing discussion and findings, the ALJ concludes that approval of the Settlement Agreement is just and reasonable and in the public interest.

28. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following Order.
III. ORDER
A. The Commission Orders That:  
1. The Joint Notice of Certain Stipulations Between Parties and Settlement (Settlement Agreement), attached to and incorporated into this Recommended Decision as Attachment A, which was filed by BNSF Railway Company (BNSF) and the City of Commerce City, Colorado (collectively, the Settling Parties) on February 19, 2019, is approved consistent with the discussion, findings, and conclusions in this Recommended Decision.
2. The Application filed by BNSF on January 14, 2019, requesting emergency authority to remove the easternmost track and to relocate the cantilever signal at the 56th Avenue crossing (U.S. DOT No. 057050N) in the City of Commerce City, Adams County, Colorado (56th Avenue Crossing), as modified by the terms of the Settlement Agreement, is granted, consistent with the discussion, findings, and conclusions in this Recommended Decision. 
3. Pursuant to this Recommended Decision, BNSF is hereby authorized to remove the easternmost track and to relocate the cantilever signal at the 56th Avenue Crossing, consistent with the terms and conditions of the Settlement Agreement.

4. The grant of the Application, as modified by the terms of the Settlement Agreement, is conditioned as follows:

a. BNSF shall inform the Commission in writing, no later than May 31, 2019, that all work necessary to remove the easternmost track and to relocate the cantilever signal at the 56th Avenue Crossing is complete.

b. No later than May 31, 2019, BNSF shall update the U.S. Department of Transportation National Inventory Form showing the removal of the easternmost track and the relocation of the cantilever signal at the 56th Avenue Crossing, and BNSF shall file with the Commission a copy of the updated U.S. Department of Transportation National Inventory Form for the 56th Avenue Crossing.  The updated inventory form may be filed with the completion letter.

5. The Settling Parties shall each bear their own attorney’s fees and costs.  

6. The Settling Parties shall comply with all the terms and conditions of the Settlement Agreement and with this Recommended Decision.

7. Proceeding No. 19A-0042R is closed.
8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

9. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within ten calendar days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  
10. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




� Application at p. 1.


�  Id. at pp. 1, 6, and 7.


�  Commerce City Notice of Intervention at p. 1.  


�  Joint Motion at pp. 2 and 3.


� Joint Motion at p. 2.


� Joint Motion at p. 2.


� Joint Motion at p. 3.


� Section 13-25-127(1), C.R.S., and Rule 1500, of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, establish the burden of proof for a party which asks the Commission to adopt its advocated position.  Decision No. C06-0786, at ¶ 40 and n.23 at pages 10 and 11 (mailed on July 3, 2006) in Proceeding No 05A-072E.  


�  See Decision No. C06-0259, ¶ I.C.10 at p. 4, (mailed on March 20, 2006) in Proceeding �No. 05S-264G.  See Caldwell v. Public Utilities Commission, 692 P.2d 1085, 1089 (Colo. 1984), the Commission has an independent duty to determine matters that are within the public interest.
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