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I. STATEMENT

1. On November 13, 2018, Black Hills Colorado Electric, Inc. (Black Hills or the Company) requested approval of a new Economic Development Rate (EDR) Tariff that the Company states is authorized by, and complies with, House Bill 18-1271.  This filing commenced Proceeding No. 18A-0791E.  

2. On January 22, 2019, Black Hills filed an application in Proceeding 
No. 19A-0055E requesting expedited approval of a special contract pursuant to its EDR Tariff.  By this second application, Black Hills seeks expedited approval of a negotiated agreement with a large potential customer under the terms of the EDR Tariff at issue in Proceeding 
No. 18A-0791E.  

3. On February 8, 2019, by Decision No. C19-0155-I, Proceeding Nos. 18A-0791E and 19A-0055E were consolidated and referred to an Administrative Law Judge (ALJ).
4. On February 14, 2019, by Decision No. R19-0166-I, Black Hills and Intervenors Staff of the Public Utilities Commission, the Colorado Office of Consumer Counsel (OCC), Cripple Creek & Victor Gold Mining Company, LLC (CC&V), the City of Pueblo, the Fountain Valley Authority, the Board of County Commissioners of the County of Pueblo, and Western Resource Advocates (WRA), collectively, were designated as the Parties in the Consolidated Proceeding.
5. The procedural history of the above captioned proceedings are set out in previous Decisions and is repeated here as necessary to put this Decision in context.

6. On January 22, 2019, Black Hills filed its Motion for Protective Order Affording Extraordinary Protection for Highly Confidential Information (Motion) in Proceeding 
No. 19A-0055E.

7. On February 1, 2019, CC&V and WRA each filed a Response to the Motion.

8. On February 4, 2019, Black Hills filed a Motion for Leave to Reply to CC&V’s Response. 

9. On February 28, 2019, by Decision No. R19-0213-I, the Motion was granted, consistent with the discussion in that Decision.  Additionally, pursuant to § 40-3-104.3(1)(c), C.R.S., Black Hills was ordered to refile Confidential Attachment VAC-1 (Attachment 1 to the Direct Testimony of Vance A. Crocker) as Public Attachment VAC-1 with no redactions, or to file a pleading explaining why the Company had not done so.  

10. On March 4, 2019, Black Hills filed a Response to Decision No. R19-0213-I, asserting that the Company does not believe it is required, or appropriate, to submit Confidential Attachment VAC-1 as public with no redactions.  

11. Black Hills contends that public disclosure of Confidential Attachment VAC-1 could “cause harm to the Customer’s ongoing development activities of its facility to be located in Pueblo, Colorado, as it is still in the development phase of its project.”
  Specifically, the Company states:

By releasing this attachment as fully public, all interested individuals would learn, inter alia, of the Customer’s name and economic benefits of its facility to be located in Pueblo, Colorado. The Customer’s facility is not yet built. The Customer is in the development phase of its project. This development phase involves working through a multitude of issues, all of which can be impacted by the public release of the attachment. As an example, should the Customer still be in any negotiations with any counterparties for any aspect of its project, then the public release of the attachment could distort the bargain and exchange ongoing in negotiations. Such a distortion is a real possibility in situations such as this where there will be public scrutiny and attention on the Customer’s proposed project. The Company thus does not support the public release of Confidential Attachment VAC-1, as the Company does not want to jeopardize any aspect of the Customer’s proposed facility and the economic benefits it would bring to Pueblo, Colorado.

12. Black Hills further contends that the “specific requirements included within subsections (1)-(2) governing special rates are not applicable to the new economic development rate tariff provisions of subsections (6)-(7).”
  The Company, therefore, asserts that subsection (1)(c) of § 40-3-104.3, C.R.S., is not applicable to its request for approval of the Service Agreement in Proceeding No. 19A-0055E.  

13. The undersigned believes that the issue as to whether the entirety § 40-3-104.3, C.R.S., should be read together or whether only portions are applicable in a new Economic Development Rate tariff may be better addressed during the evidentiary hearing. In addition, addressing this issue now could cause an unnecessary delay in the consolidated proceeding. 

14. In the alternative, the undersigned shall address the issue of confidentiality under Rule 1100, 4 Code of Colorado Regulations (CCR) of the Commission’s Rules of Practice and Procedure.

15. Under Rule 1100(c), 4 CCR 723-1, “The Commission's acceptance of information pursuant to a claim of confidentiality is not, and shall not be construed to be, an agreement or a determination by the Commission that the subject information is, in fact, confidential.”

16. Rule 1100(d), 4 CCR 723-1 provides: “At any time, the Commission may issue a decision on its own motion stating that a determination will be made whether information provided subject to a claim of confidentiality is confidential. In that event, the provisions of the Commission decision shall govern the procedure.”

17. Pursuant to Rule 1100(d), 4 CCR 723-1, the ALJ sua sponte issues this Decision, stating that a determination will be made as to whether information provided subject to a claim of confidentiality – specifically, the name of the Customer at issue -- is confidential.  

18. The Parties are invited, but are not required, to brief the issue of whether the name of the Customer should be protected as confidential, and thus not disclosed to the public, in this matter.  Any such briefs should be filed within seven days of the mailed date of this Decision.  

19. Following this seven-day period, the ALJ will issue a separate decision determining whether the information at issue is confidential.  Unless and until the ALJ has issued a decision finding and ruling that this information is not confidential, the Parties shall not disclose it or use it in the public record.  

II. ORDER

A. It Is Ordered That: 

1. Pursuant to Rule 1100(d), 4 Code of Colorado Regulations, a determination shall be made as to whether information provided subject to a claim of confidentiality – specifically, the name of the Customer at issue -- is confidential.  

2. The Parties may, but are not required, to brief this issue.  Any brief regarding whether the name of the Customer should be protected as confidential, and thus not disclosed to the public, shall be filed within seven days of the mailed date of this Decision.  

3. The Parties shall not disclose the confidential information or use it in the public record, unless and until the Administrative Law Judge has issued a decision finding and ruling that it is not confidential.

4. This Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� Company’s Response to Decision No. R19-0213-I, at ¶ 5.


� Id. at ¶ 14 (Emphasis in Original).
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