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I. STATEMENT

1. On November 13, 2018, Black Hills Colorado Electric, Inc. (Black Hills or the Company) requested approval of a new Economic Development Rate (EDR) Tariff that the Company states is authorized by, and complies with, House Bill 18-1271.  This filing commenced Proceeding No. 18A-0791E.  

2. On January 22, 2019, Black Hills filed an application in Proceeding 
No. 19A-0055E requesting expedited approval of a special contract pursuant to its EDR Tariff.  By this second application, Black Hills seeks expedited approval of a negotiated agreement with a large potential customer under the terms of the EDR Tariff at issue in Proceeding 
No. 18A-0791E.  

3. On February 8, 2019, by Decision No. C19-0155-I, Proceeding Nos. 18A-0791E and 19A-0055E were consolidated and referred to an Administrative Law Judge (ALJ).
4. On February 14, 2019, by Decision No. R19-0166-I, Black Hills and Intervenors Staff of the Public Utilities Commission (Staff), the Colorado Office of Consumer Counsel (OCC), Cripple Creek & Victor Gold Mining Company, LLC (CC&V), the City of Pueblo, the Fountain Valley Authority, the Board of County Commissioners of the County of Pueblo, and Western Resource Advocates (WRA), collectively, were designated as the Parties in the Consolidated Proceeding.
5. The procedural history of the above captioned proceedings are set out in previous Decisions and is repeated here as necessary to put this Decision in context.

6. On January 22, 2019, Black Hills filed its Motion for Protective Order Affording Extraordinary Protection for Highly Confidential Information (Motion) in Proceeding 
No. 19A-0055E.

7. On February 1, 2019, CC&V and WRA each filed a Response to the Motion.

8. On February 4, 2019, Black Hills filed a Motion for Leave to Reply to CC&V’s Response. 

II. ARGUMENT OF BLACK HILLS
9. In the Motion, Black Hills seeks to protect as highly confidential information certain private, customer-specific information and the executed contract the Company entered into with the new customer (Service Agreement), including its terms and conditions. 

10. Black Hills, in its Motion, specifically identifies the documents and categories of information for which it requests extraordinary protection as follows: (1) Highly Confidential Attachment VAC-2; (2) Highly Confidential Attachment MJH-1; (3) Pages 9, 10, 11, 17, 21, 22, 24, 25, and 28 of the Highly Confidential Direct Testimony of Michael J. Harrington; 
(4) Pages 7, 8, 9, and 10 of the Highly Confidential Direct Testimony of Vance A. Crocker; (5) Pages 3, 6, 7, and 8 of the Highly Confidential Direct Testimony of Eric Egge; and 
(6) Pages 4, 5, 6, and 8 of the Highly Confidential Direct Testimony of Dan Kline.  

11. Black Hills asserts that these attachments contain the terms and conditions of the Service Agreement and that this testimony references the same. 

12. Further, Black Hills asserts that disclosure of the Service Agreement or its terms and conditions could jeopardize the agreement reached between Black Hills and the new customer, as well as harm the Company’s competitive practices if the terms are made available to competitors in the industry.

13. Black Hills requests that disclosure of the highly confidential information be limited to only “the Commission,” Staff, attorneys for Staff, the OCC, and attorneys for the OCC.

14. Black Hills contends that the extraordinary confidential protections sought strike the appropriate balance between the need for disclosure and the need to protect the interests of Black Hills and the customer.  

III. ARGUMENT OF CC&V

15. CC&V requests that “Black Hills be required, whether through removing redactions or through limited Supplemental Direct Testimony, to provide a high-level summary and description of the key customer protections and risk mitigation provisions within the Service Agreement.” 

16. Specifically, CC&V states:

Although CC&V accepts the need for protection consistent with the relief sought in [the Company’s] Motion for Extraordinary Protection, CC&V submits that the protection goes too far, at the expense of the countervailing need for transparency. CC&V respectfully urges that Black Hills be required to disclose at a high level some of the key customer protections and risk mitigation provisions within the Service Agreement, whether through removing redactions or through providing Supplemental Direct Testimony[.] At present, although Black Hills speaks to 
the Service Agreement, much of the testimony is redacted which precludes meaningful opportunity to vet its provisions.

17. CC&V further asserts that “[a]lthough Black Hills provides some detail as to impact of the proposed Service Agreement on other retail customers, absent a window into the Service Agreement’s basic protections, there is a good measure of taking it on blind faith.”
 
IV. ARGUMENT OF WRA
18. WRA states it should be permitted access to the underlying Service Agreement, with customer information redacted and upon execution of the appropriate nondisclosure agreement, as WRA does not have a financial interest in the information at issue.  Specifically, WRA asserts that it is not a developer of energy resources, a competitive power producer, or an existing or potential wholesale customer or large retail customer of Back Hills.   

V. ARGUMENT OF BLACK HILLS IN REPLY
19. Black Hills contends that “CC&V misconstrues and confuses the 
publically-discussed protections that Black Hills has created to protect existing customers, as opposed to those protections in the highly confidential Service Agreement that protect Black Hills’ itself.”

20. Specifically, Black Hills states that contrary to CC&V’s argument, the Company has disclosed on a public basis its proposals to protect its existing customers in the public versions of the direct testimonies of Mr. Harrington, Mr. Egge, and Mr. Kline.  Further, the redacted portions of Mr. Harrington’s direct testimony relate to mitigation of risks to Black Hills, not to other customers, and CC&V has not asserted that it has any legitimate need to the highly confidential terms of the Service Agreement that mitigate risks to the Company.  

21. Black Hills also states that because the information at issue involves trade secrets, privileged information, and confidential information, and because the Company has publicly disclosed the customer-focused protections, there is no need to disclose the terms of the Service Agreement.  Further, release of this information could harm the Company’s competitive practices and jeopardize the agreement reached between Black Hills and its new customer.  

VI. ANALYSES

22. Good cause is found to grant the Motion.  

23. The granting of extraordinary protection of the information claimed to be highly confidential is consistent with the provisions in § 40-3-104.3(1)(b), C.R.S., that address the filing of such information under seal.  Further, it is consistent with the protections guarding the disclosure of information to competitors pursuant to Public Service Company of Colorado v. Trigen-Nations Energy Co., L.L.L.P, 982 P.2d 316 (Colo. 1999), and the protections governing customer information pursuant to the Commission’s rules.

24. Because the Motion, on its face, has been granted, the Company’s Motion for Leave to Reply is moot and need not be addressed further.

The information deemed as highly confidential – namely, the Service Agreement – will be limited to only Commissioners, the ALJ presiding over this matter, the Commission’s Advisory Staff and advisory attorneys, the Commission’s Trial Staff and attorneys for Trial Staff, the OCC and attorneys for the OCC.  Upon the conclusion of this proceeding, each of the parties, with the exception of the ALJ and the Commissioners, shall contact Black Hills regarding the 

25. method the county chooses to dispose of the information as provided under Rule 1100(l)(I) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

26. Because Commission Trial Staff and Advisory Staff, the ALJ, and Commissioners must have already signed and have on file with the Commission a current annual nondisclosure agreement (NDA), they will not be required to execute an NDA prior to gaining access to the highly confidential information as indicated under Rule 1100(h).

27. In order to have access to the highly confidential information, representatives of, and attorneys for, the OCC, must have signed, served, and filed the NDA provided by Black Hills prior to gaining access to the highly confidential information in the report at issue.

28. Additionally, pursuant to § 40-3-104.3, C.R.S., the undersigned ALJ will sua sponte order Black Hills to either refile Confidential Attachment VAC-1 (Attachment 1 to the Direct Testimony of Vance A. Crocker) as Public Attachment VAC-1 with no redactions, or to file a pleading explaining why the Company has not done so, within three business days of the mailed date of this Decision.  

29. Section 40-3-104.3, C.R.S., in relevant part, provides: 

An application filed by a public utility pursuant to this section shall contain the name of the customer, a description of the services proposed to be provided under contract, evidence that the requirements of paragraph (a) of this subsection (1) have been met, and any additional information required by the commission. The commission may dismiss an application if the applicant fails to provide information necessary to enable the commission to make the findings required by paragraph (a) of this subsection (1).

The ALJ finds that refiling Attachment VAC-1 as public, rather than confidential, ensures compliance with the statute governing the Application filed by Black Hills in this matter.  

30. Further, disclosure of the name of the Company’s new customer and a description of the proposed services to be provided under the Service Agreement is essential for the Parties and the Commission to fully consider and adjudicate the underlying Application.  

VII. ORDER

A. It Is Ordered That: 

1. The Motion for Protective Order Affording Extraordinary Protection for Highly Confidential Information filed by Black Hills Colorado Electric, Inc. (Black Hills or Company) on January 22, 2019 in Proceeding No. 19A-0055E, is granted, consistent with the discussion above.  

2. Access to the highly confidential information as described above shall be limited to only Commissioners, the Administrative Law Judge presiding over this matter, the Commission’s Advisory Staff and advisory attorneys, the Commission’s Trial Staff and attorneys for Trial Staff, the Office of Consumer Counsel (OCC) and attorneys for the OCC.
3. In order to have access to the highly confidential information, representatives of, and attorneys for, the OCC, must have signed, served, and filed the non-disclosure agreement (NDA) provided by Black Hills prior to gaining access to the highly confidential information in the report at issue.
4. Members of the Commission, the Commission’s Trial and Advisory Staff assigned to this proceeding, and the Attorneys General representing the Trial Staff and Advisory 
Staff assigned to this proceeding, must have signed and have on file with the Commission a current annual NDA in accordance with Commission Rule 4 Code of Colorado Regulations 
723-1-1100(h) prior to gaining access to the highly confidential information.
5. All provisions enumerated above are now in effect regarding the highly confidential information.
6. Black Hills shall refile Confidential Attachment VAC-1 (Attachment 1 to the Direct Testimony of Vance A. Crocker) as Public Attachment VAC-1 with no redactions, or file a pleading explaining why the Company has not done so, within three business days of the mailed date of this Decision, consistent with the discussion above.

7. This Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� Because no other party had intervened as of right or been granted permissive intervention in this proceeding at the time the Motion was filed, Staff and the OCC were the only parties when Black Hills made this request.  


�  CC&V’s Response to Motion for Extraordinary Protection, ¶ 12.


� Id.


� Id.


� Black Hills’ Motion for Leave to Reply to CC&V’s Response to Motion for Extraordinary Protection, ¶ 8.   


� See Decision No. C18-0727-I in Proceeding No. 18A-0569E issued August 24, 2018.  


� Section 40-3-104.3(1)(c), C.R.S. (emphasis added).
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