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I. STATEMENT
A. Procedural history
1. On January 14, 2019, BNSF Railway Company (BNSF) filed an Application (Application) requesting emergency authority to remove the easternmost track and to relocate the cantilever signal at the 56th Avenue crossing in the City of Commerce City, Adams County, Colorado, and requesting that the Commission allow the Application to be noticed on 
less-than-statutory notice for five days because of the urgency of the work at the crossing.
   

According to BNSF, changes need to be made at the crossing quickly because of the deteriorating condition of the crossing surfaces.  However, one of the deteriorating crossing 

2. surfaces is for an out-of-service track that needs to be removed.  BNSF asserted that removal of that track will require movement of the existing cantilever signal to bring the crossing into compliance with the requirements of the Manual on Uniform Traffic Control Devices.  BNSF requested a shortened notice period to be able to quickly respond to the changes that need to be made at the crossing and to address the urgent public safety issues that have been identified at the crossing.

3. By Decision No C19-0067 (mailed on January 16, 2019), the Commission granted BNSF’s request for shortened notice and shortened the notice period to five days.  On January 16, 2019, the Commission issued a Notice of Application Filed, giving notice of the filing of the Application and shortening the intervention period to five days. 
4. On January 22, 2019, the City of Commerce City, Colorado (Commerce City), filed its Notice of Intervention.  Commerce City opposed the Application to the extent that the Application or any Commission decision would require Commerce City to perform or pay for asphalt work as part of the project to remove the easternmost track, and does not provide for the completion of the asphalt work by BNSF.
  
5. Decision No. R19-0111-I (mailed on January 25, 2019) acknowledged Commerce City’s intervention as of right.  
6. BNSF and Commerce City are the only Parties to this Proceeding.  
7. On January 23, 2019, by minute entry, the Commission deemed the Application complete and referred this Proceeding to an Administrative Law Judge (ALJ) for disposition.  Subsequently, the undersigned ALJ was assigned to preside over this Proceeding.  

8. Decision No. R19-0111-I ordered BNSF to file, and to serve on counsel for Commerce City, no later than 5:00 p.m. on February 4, 2019, its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intends to offer into evidence at the hearing.  Commerce City was ordered to file, and to serve on counsel for BNSF, no later than 5:00 p.m. on February 14, 2019, its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intends to offer into evidence at the hearing.  The hearing was scheduled for February 21, 2019 at 9:30 a.m.
9. Decision No. R19-0088-I (mailed on February 5, 2019) extended the time until February 8, 2019 for BNSF to file its prehearing disclosures and extended Commerce City’s due date for prehearing disclosures until February 19, 2019. 
10. On February 8, 2019, BNSF timely filed its list of witnesses, detailed summaries of the witness testimonies, and copies of the exhibits that it intends to offer into evidence at the hearing.  

11. On February 19, 2019, BNSF and Commerce City filed a Joint Notice of Certain Stipulations Between the Parties; Joint Notice of Settlement, and Joint Motion to Vacate Hearing (Joint Motion).  The Parties advise that they have fully settled the issues in dispute over whether Commerce City would be required to perform or to pay for asphalt work associated with the project.  The terms of the stipulations and settlement are set forth in the Joint Motion.

B. Vacating the Remaining Procedural Schedule and the Hearing. 

12. As part of the settlement, Commerce City stipulates and agrees to withdraw its intervention.  The result of the withdrawal of Commerce City’s intervention is that this Application will be unopposed and may be adjudicated without a hearing, pursuant to Rule 1403 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  

13. Response time to the Joint Motion will be waived.  

14. The due date for Commerce City’s prehearing disclosure filing will be vacated.

15. The Parties ask that the hearing set for February 21, 2019 be vacated, as it is no longer necessary.  The ALJ agrees and will vacate the hearing.  

16. A future recommended decision will review and rule upon the substantive stipulations and the settlement.  

II. ORDER

A. It Is Ordered That: 

1. The Joint Motion to Vacate Hearing (Joint Motion), filed on February 19, 2019 by BNSF Railway Company (BNSF) and the City of Commerce City, Colorado (Commerce City), is granted.

2. Response time to the Joint Motion shall be waived.

3. The evidentiary hearing in this Proceeding scheduled for February 21, 2019 at 9:30 a.m. in Commission Hearing Room B is vacated. 
4. The requirement, that Commerce City must file and serve on counsel for BNSF its list of witnesses, detailed summaries of witness testimonies, and copies of the exhibits that it intends to offer into evidence at the hearing, is vacated nunc pro tunc.  

5. All other procedural filing dates in the procedural schedule adopted in Decision No. R19-0111-I (mailed on January 25, 2019), as amended by Decision No. R19-0088-I (mailed on February 5, 2019), shall be vacated.  

6. This Decision is effective immediately.
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