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I. STATEMENT

1. This Decision grants Applicant, MKBS, LLC, doing business as Trans Denver (MKBS or Applicant), which is a limited liability company and not represented by counsel, an extension of time until February 14, 2019 either to retain counsel or to file a sworn affidavit demonstrating that a non-attorney may represent Applicant under the Commission’s Rules of Practice and Procedure.  This Decision adopts a procedural schedule for Applicant’s prehearing filing, which will be due on or before February 14, 2019.  Finally, this Decision schedules an evidentiary hearing for March 1, 2019.  
A. Procedural History.  

2. On November 19, 2018, under the name “Trans Denver, LLC,” Applicant filed with the Commission an Application for a Certificate of Public Convenience and Necessity (Certificate) to Operate as a Common Carrier by Motor Vehicle for Hire (Application).  
3. The procedural history of this Proceeding is set forth in Decision No. R19-0085-I (mailed on January 22, 2019) and is repeated here as necessary to put this Decision into context.
4. The Commission gave notice of the Application in its Notice of Applications Filed issued on November 26, 2018 (Notice).  As originally noticed, the Application was:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and-demand shuttle service and call-and-demand charter service 
between all points in the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, Elbert, and Jefferson, State of Colorado.  
The 30-day intervention deadline set by the Notice expired on December 26, 2018.  Trans Denver did not file detailed summaries of testimony and copies of exhibits with its Application and, therefore, seeks a Commission decision within 210 days after the Application was deemed complete.

5. The Notice required Applicant to file its list of witnesses and copies of exhibits within ten days of the close of the intervention period, or in this case no later than January 7, 2019.
  The Notice also cautioned Applicant that, “If a party does not meet the requirements of this Notice, the Commission may dismiss the application or an intervention upon motion filed by any other party, or upon the Commission's own motion, unless good cause for the failure to meet the requirements is shown.”
  
6. Also on November 26, 2018, Commission Staff sent a deficiency letter to Sean McBride, who had signed the Application, requesting:  (1) clarification of the true identity of the legal entity that is the applicant, as required by Rule 6203(a)(I) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6; and (2) more detailed information regarding the fitness of the applicant, as required by Rule 6203(a)(XI) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.
  

7. On December 4, 2018, Trans Denver filed an Amended Application, changing the legal name of the applicant to “MKBS, LLC, doing business as Trans Denver.”  The Amended Application also submitted no additional support for financial fitness; instead, Applicant amended the Statement of Financial Fitness to state, “see the Annual Report,” referring to the 2017 Annual Report for MKBS filed with the original Application.
  The Amended Application submitted no additional support for Applicant’s operational fitness to own and operate a 
call-and-demand shuttle service and a call-and-demand charter service in the proposed 
seven-county service territory.  

8. Applicant failed to file its list of witnesses and copies of exhibits on or before January 7, 2019, as required by the Notice.  

9. On January 9, 2019, by minute entry the Commission deemed the Application complete and referred it to an Administrative Law Judge (ALJ) for disposition.  The undersigned ALJ was subsequently assigned to preside over this Proceeding.  

Decision No. R19-0085-I amended the caption to reflect the correct legal name of the Applicant (MKBS) and scheduled a prehearing conference for January 31, 2019 at 1:00 p.m.  

10. This Decision also directed Applicant, which is a limited liability company and not represented by counsel, either to retain counsel or to file a sworn affidavit demonstrating that a non-attorney may represent Applicant under Rule 1201 of the Rules of Practice and Procedure, 4 CCR 723-1, and § 13-1-127, C.R.S.  The due date for the entry of appearance by counsel or filling of Applicant’s affidavit was January 29, 2019.  

11. On December 26, 2018, 1st ABC Transportation, Inc., doing business as ABC Shuttle (ABC Shuttle) timely filed, without counsel, a Notice of Intervention (Intervention).  While ABC Shuttle’s Intervention asserted that ABC Shuttle owns and operates a Certificate that authorizes the transportation of passengers within the scope of the Application, and that a copy of ABC Shuttle’s authority was attached as Exhibit B,
 no such Certificate was attached.  Instead, Exhibit B was a “Certificate of Fact of Good Standing,” issued by the Colorado Secretary of State on December 26, 2018, for 1st ABC Transportation LLC.
  ABC Shuttle also did not quote the authority stated in the Commission Certificate, which it claimed to have, nor did ABC Shuttle provide a Certificate number.  

12. In the Intervention, ABC Shuttle alleged that, “The operating rights sought by the Applicant would overlap the rights contained in the Intervenor’s authorities.  Hence, the Intervenor has a legally protected right in the subject matter, which would be adversely impacted by the granting of this Application.”
  Further, ABC Shuttle alleged that granting the Application would be contrary to the public interest.
  

Since ABC Shuttle failed to attach a copy of the Certificate it claimed to have, the Intervention was incomplete and deficient.  Based on the contents of and attachments to the Intervention, the ALJ could not determine the veracity of ABC Shuttle’s allegations or whether ABC Shuttle was an intervenor by right.  Hence, the ALJ lacked sufficient information to permit ABC Shuttle’s intervention as of right.
  

13. No other interested parties filed intervention pleadings on or before the intervention deadlines stated in the Notice.  

14. ABC Shuttle, which is also a limited liability company, was advised 
that, if it intended to participate further in this Proceeding, it should have counsel file an entry 
of appearance or file a sworn affidavit demonstrating that a non-attorney may represent ABC Shuttle under Rule 1201, 4 CCR 723-1, and § 13-1-127, C.R.S.
  

15. Decision No. R19-0085-I advised MKBS that its failure to file the affidavit or to have its counsel file an entry of appearance by January 29, 2019, may result in consequences adverse to its interests in this Proceeding.
  
16. By January 29, 2019, Applicant failed to have counsel file an entry of appearance or to file a sworn affidavit demonstrating that a non-attorney may represent Applicant under Rule 1201, 4 CCR 723-1, and § 13-1-127, C.R.S.  ABC Shuttle also failed to make a similar filing by January 29, 2019.   

B. Prehearing Conference.  

17. The prehearing conference was called to order as scheduled on January 31, 2019 at 1:00 p.m.   
18. Mr. Sean McBride, Vice President of Metro Taxi, appeared on behalf of Applicant.  He was accompanied by Mr. Nasser Summan, Chief Operating Officer of Metro Taxi.   

19. Decision No. R19-0085-I, ¶ 30 at p. 9, invited ABC Shuttle to participate in the prehearing conference if it wished to address its attempted intervention.  However, ABC Shuttle failed to appear for the prehearing conference.  The ALJ concludes, therefore, that ABC Shuttle has failed to pursue and has abandoned its attempt to intervene in this Proceeding.  

20. The ALJ reminded Mr. McBride that the Notice contains the following important admonition:  “If a party does not meet the requirements of this Notice, the Commission may dismiss the application … upon motion filed by any other party, or upon the Commission's own motion, unless good cause for the failure to meet the requirements is shown.”
  The ALJ discussed with Mr. McBride why Applicant failed to comply with the two deadlines ordered by the Notice and by Decision No. R19-0085-I. 
21. First, Mr. McBride explained that he did not understand that the Notice required Applicant to file its list of witnesses and copies of exhibits within ten days after the conclusion of the notice period, or in this case no later than January 7, 2019.
  He also said that this Application was the first such application that he had tried to file with the Commission.   
22. Second, Mr. McBride confirmed that he had received and reviewed Decision No. R19-0085-I.  He explained that he misunderstood the requirement that Applicant either must retain counsel and have counsel enter an appearance or must file a sworn affidavit demonstrating that a non-attorney may represent Applicant under Rule 1201, 4 CCR 723-1, and § 13-1-127, C.R.S.  
23. The Commission and the undersigned ALJ take seriously a party’s failure to comply with Commission rules and orders.  This ALJ does not condone an applicant missing deadlines in Commission notices or in Interim Decisions issued by the ALJ.  
24. The ALJ advised Mr. McBride that, if he had questions about how to fill out the Commission’s straight-forward application form or how to file the application and supporting documents, the Commission’s very capable Transportation Staff was available to answer questions and to provide guidance.  The ALJ believes that Mr. McBride now understands that such assistance is available to him.  
25. In this instance, the ALJ believes that Mr. McBride’s inexperience with preparing applications and in working with Commission filing procedures contributed to his failures to make the two required filings, or to seek an extension of time to make those filings.  Hence, the ALJ finds that Mr. McBride demonstrated good cause for missing the filing deadlines in the Notice and in Decision No. R19-0085-I.  The Application will not be dismissed for that reason.
26. After a review of the original Application and attachments, as well as the Amended Application, the ALJ is concerned about whether Applicant has provided sufficient information in the filing to demonstrate the financial and operational fitness of Applicant to own, operate, and maintain a call-and-demand shuttle service and a call-and-demand charter service in the proposed seven-county service territory.  The ALJ advised Mr. McBride that more detailed information is needed before the Application can be determined.  

27. The ALJ granted an extension of time to Mr. McBride either to retain counsel or to file a sworn affidavit demonstrating that he, as a non-attorney, may represent Applicant under Rule 1201 of the Rules of Practice and Procedure, 4 CCR 723-1, and § 13-1-127, C.R.S.  The due date for the entry of appearance by counsel or filing of Applicant’s affidavit was extended to February 14, 2019.  Mr. McBride stated that he understood the requirements and the contents of the sworn affidavit, which were discussed in detail in Decision No. R19-0085-I.
  
28. Mr. McBride agreed to file Applicant’s list of witnesses, summaries of the testimony of each witness, and copies of exhibits it intends to offer into evidence at the hearing no later than February 21, 2019.
29. Mr. McBride agreed to attend an evidentiary hearing on March 1, 2019 at 9:30 a.m., at which time the ALJ may ask questions regarding the Amended Application and the testimony and exhibits.  This Decision will schedule the hearing at that time in a Commission hearing room.  
30. Applicant and Mr. McBride are advised, and on notice, that the ALJ will deem Applicant’s failure to attend the hearing to be an abandonment of the Amended Application, which will then be dismissed without prejudice for failure to prosecute.  
31. The Advisements set forth in Decision No. R19-0085-I continue to apply to this Proceeding.  
32. Other advisements may be provided in subsequent interim decisions. 
II. ORDER
A. It Is Ordered That:

1. A hearing in this Proceeding is scheduled as follows:
DATE:

March 1, 2019
TIME:

9:30 a.m.

PLACE:
Commission Hearing Room B
 


1560 Broadway, 2nd Floor
 


Denver, Colorado

2. Consistent with the discussion and findings in this Decision, the matters identified in this Interim Decision will be discussed at the prehearing conference.  Those parties, and any counsel, attending the prehearing conference must be prepared to address those matters and must have authority to agree to a procedural schedule, to the resolution of procedural matters, and to dates for the evidentiary hearing.  
3. MKBS, LLC, doing business as Trans Denver (Applicant), shall choose either to retain counsel or to file a sworn affidavit demonstrating that he, as a non-attorney, may represent Applicant under Rule 1201 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, and § 13-1-127, C.R.S., as set forth in Decision No. R19-0085-I, Paragraph Nos. I.C.17 through 27 at pages 6 through 8, which are incorporated herein by reference.  

4. If Applicant chooses to retain legal counsel, then legal counsel shall enter an appearance in this proceeding no later than February 14, 2019.

5. If Applicant chooses to show cause, then no later than February 14, 2019, it shall show cause why it is not required to be represented by legal counsel.  The sworn affidavit shall meet the requirements set forth in Decision No. R19-0085-I, Paragraph Nos. I.C.17 through 26 at pages 6 through 8, which are incorporated herein by reference.  

6. No later than February 21, 2019, Applicant shall file with the Commission its list of witnesses, summaries of the testimony of each witness, and copies of exhibits it intends to offer into evidence at the hearing.
7. The failure of 1st ABC Transportation, LLC, doing business as ABC Shuttle, to appear at the prehearing conference on January 31, 2019, shall be construed as a failure to pursue and an abandonment of its attempt to intervene in this Proceeding.  
8. Applicant shall comply with the requirements and advisements established in this Decision and shall make the filings as required by this Decision.  

9. This Decision is effective upon its Mailed Date.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




� See § 40-6-109.5(2), C.R.S.  


� Since the ten-day deadline under Rule 1405(k) of the Rules of Practice and Procedure, 4 CCR 723-1, fell on Saturday, January 5, 2019, the deadline was extended by operation of law until the next business day, or until Monday, January 7, 2019.  Section 40-6-121, C.R.S.


�  Notice at p. 1.  


�  Trans Denver’s Statement of Financial Fitness in the original Application stated, “see attached P&L”  (Application, ¶ 13 at p. 5), but no profit and loss statement was attached.  Instead, Mr. McBride had filed with the original Application the 2017 Annual Report for MKBS, LLC.  According to Commission records, MKBS, LLC is the owner of Metro Taxi &/or Taxis Fiesta &/or South Suburban Taxi &/or Northwest Suburban Taxi &/or Metro Yellow Taxi.  Commission records also list Mr. McBride as the Vice President of Metro Taxi et al.  


�  See Amended Application, ¶ 13 at p. 5.  


� Intervention, ¶ 2 at  p. 1.


� See Intervention, Exhibit B.  Exhibit A to the Intervention was a copy of the Commission’s November 26, 2018 Notice. 


� Intervention, ¶ 3 at  p. 1.


� Intervention, ¶¶ 4, 5, 6, and 9 at pp. 1 and 2.


�  See Rule 1401(b) of the Rules of Practice and Procedure, 4 CCR 723-1, which requires in pertinent part that, “A notice of intervention as of right, unless filed by Commission staff, shall state the basis for the claimed legally protected right that may be affected by the proceeding.”  Attaching a motor carrier’s Commission Certificate to an intervention pleading demonstrates that there is a “basis for the claimed legally protected right that may be affected by the proceeding.” (emphasis omitted)  See Decision No. R19-0085-I, ¶¶ 10 through 16 at pp. 4 through 6.  


�  Decision No. R19-0085-I, ¶ 28 at p. 8.  


�  Decision No. R19-0085-I, ¶ 27 at p. 8.  


�  Notice at p. 1 (emphasis added).  


� This filing requirement, which is included in Commission Transportation Notices of Applications Filed as boiler-plate language, is also required by Rule 1405(k) of the Rules of Practice and Procedure, 4 CCR 723-1.  


�  The ALJ made it clear to Mr. McBride that he was not requiring Applicant to retain counsel.  The choice of retaining counsel or filing the sworn affidavit for non-attorney representation rests with Applicant.  
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