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I. statement  

1. On November 13, 2018, Black Hills Colorado Electric, Inc. (Black Hills or Company) requested approval of a new Economic Development Rate (EDR) Tariff that the Company states is authorized by, and complies with, House Bill (HB) 18-1271.  This filing commenced this proceeding.    
2. Under the Company’s proposed EDR Tariff, eligible customers will have an option to negotiate an economic development rate contract with Black Hills. The Company states the proposed EDR Tariff will allow for mutually-agreeable special rate contracts for the purpose of attracting or encouraging new and existing businesses and industry to establish or expand facilities and operations to promote economic development in the Company’s service territory. Black Hills explains the EDR Tariff also will provide an incentive for new or existing customers to add an additional load of at least three megawatts.

3. HB 18-1271 modifies § 40-3-104.3, C.R.S., to permit electric utilities to offer economic development rates to qualifying commercial or industrial customers. Economic development rates must meet certain criteria, including that: (1) the rate must be lower than the rate the qualifying customer would be or currently is subject to, except the rate must not be lower than the utility’s marginal cost of providing service to the qualifying customer; (2) the rate may be offered for only up to ten years; (3) the rate may not lead to situations where other customers subsidize the cost of providing the economic development rate; (4) the rate may not cause an increase to other utility rates; and (5) other customers on the utility’s system may not experience a rate increase due to the offered economic development rate.

4. In its Application, Black Hills requests the Commission: (1) enter an order approving the EDR Tariff effective January 15, 2019; (2) provide certain clarifications on HB 18-1271; (3) direct the Company to file, on not less than two business days’ notice, tariff sheets in substantially identical form to the pro forma tariff sheets in the Application; and (4) to the extent necessary or appropriate, grant such waivers, conditions, approvals, or other relief.
5. On November 13, 2018, the Commission gave notice of the Application, established an intervention period, and established a procedural schedule.  This Decision shall vacate that procedural schedule.  
6. On December 19, 2018, at its weekly meeting, the Commission deemed the Application complete by minute entry for purposes of § 40-6-109.5, C.R.S.
7. During the Commission’s weekly meeting held January 3, 2019, the matter was referred to an administrative law judge (ALJ) for disposition.
  

8. On January 8, 2019, Black Hills filed a Request for Expedited Consideration in Compliance with the Commission’s Decision No. C19-0021-I, renewing its request for expedited approval of the proposed EDR Tariff.  Specifically, Black Hills seeks a decision no later than April 18, 2019, or 120 days following the date the Commission deemed the Application complete.

9. On January 18, 2019, by Decision No. C19-0072-I, the Commission denied Black Hills’ Request for Expedited Consideration in Compliance with the Commission’s Decision No. C19-0021-I.  Specifically, the Commission concluded that reconsideration of its decision to refer this matter to an ALJ is not necessary, consistent with the discussion set forth in Decision No. C19-0072-I.
A.
Interventions  

On November 20, 2018, Staff of the Colorado Public Utilities Commission (Staff) filed a notice of intervention by right and a request for hearing.  Staff seeks to examine the reasonableness of the Company’s determination of the marginal cost of providing service to the qualifying customer; the reasonableness of the Company’s methodology of demonstrating that 

10. other customers’ rates will not increase as a result of the EDR Tariff; and the potential for “stranded costs” as a result of the EDR Tariff.

11. On December 6, 2018, Cripple Creek & Victor Gold Mining Company, LLC (CC&V) filed a request for permissive intervention.  CC&V states that as one of Black Hills’ largest industrial customers, it may be eligible to avail itself of Black Hills’ proposed EDR Tariff in the future.  CC&V further states it is a major economic engine in the area and seeks to ensure it does not incur rate increases or subsidize any of Black Hills’ potential EDR special contracts.

12. On December 12, 2018, the Colorado Office of Consumer Counsel (OCC) filed a notice of intervention by right and a request for hearing.  Among several issues listed in its intervention, the OCC seeks to examine: whether the EDR Tariff results in rates that are not lower than the utility’s marginal cost of providing service to the qualifying customer; whether the rates assessed to other customers result in cross subsidization; whether other customers on Black Hills’ system will experience a rate increase due to the EDR Tariff rates; and whether the proposed EDR rates cause additional corporate expenses and other fixed costs to be allocated to the Colorado jurisdiction.

13. Also on December 12, 2018, requests for permissive intervention were filed by the City of Pueblo (Pueblo), the Fountain Valley Authority (FVA), and the Board of County Commissioners of the County of Pueblo (Pueblo County).  Pueblo County requests a hearing.

14. Pueblo and FVA state they are among the largest commercial customers of Black Hills and may request a contract under the Company’s proposed EDR Tariff in the future. They further state they have an interest in ensuring they do not incur rate increases or subsidize any of Black Hills’ potential EDR special contracts.

15. Pueblo County states that Black Hills’ EDR Tariff may have direct and substantial impacts on:  (1) Pueblo County as a large Black Hills electric utility customer; (2) Pueblo County’s constituents, many of whom are also Black Hills customers; and (3) Pueblo County’s tax base if economic development rates successfully attract new business and/or jobs and grow revenues.  Pueblo County further states that it intends to examine: (1) the consistency of the proposed EDR Tariffs with Colorado HB 18-1271; (2) the terms and conditions of the EDR Tariff; (3) the degree to which, if any, the EDR Tariff creates unreasonable cross subsidies; (4) the appropriate amount of discretion that Black Hills should have in allowing customers to access the EDR Tariff; (5) the appropriate methodology to determine the marginal costs; (6) the propriety of Black Hills’ proposed “net benefit approach;” and (7) the need and propriety for the clarifications that Black Hills seeks with regard to HB 18-1271.

16. Rule 1401(c) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 provides, in pertinent part, regarding permissive intervention:

A motion to permissively intervene shall state the specific grounds relied upon for intervention; the claim or defense within the scope of the Commission’s jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding. The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented. … The Commission will consider these factors in determining whether permissive intervention should be granted.  Subjective, policy, or academic interest in a proceeding is not a sufficient basis to intervene. …
17. No objection was filed to any of the requests for permissive intervention.  

18. Good cause is found to allow the interventions.  Specifically, it is found that a sufficient showing has been demonstrated that this proceeding may substantially affect the pecuniary or tangible interests of those requesting intervention that would not otherwise be adequately represented.  Accordingly, each of the requests for permissive intervention will be granted.  

19. The OCC and Staff timely intervened of right.    

20. Applicant and Intervenors Staff, the OCC, CC&V, Pueblo, FVA, and Pueblo County, collectively, are the Parties.
B.
Prehearing Conference  

21. It is necessary to schedule a hearing, to establish a procedural schedule, and to discuss discovery and other matters.  To do so, a prehearing conference will be held on February 12, 2019.  

22. At the prehearing conference, the Parties must be prepared to discuss a procedural schedule for the above captioned proceeding.  

23. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to discovery if the procedures and timeframes contained in Rule 4 CCR 723-1-1405 are not sufficient.  

24. At the prehearing conference, a party may raise any additional issue.  

25. The Parties must confer prior to the prehearing conference with respect to the listed matters and are encouraged to present, if possible, a procedural schedule and hearing dates that are acceptable to all Parties.  

II. ORDER  
A. It Is Ordered That:  
1. The requests for permissive intervention filed by Cripple Creek & Victor Gold Mining Company, LLC (CC&V), the City of Pueblo (Pueblo), the Fountain Valley Authority (FVA), and the Board of County Commissioners of the County of Pueblo (Pueblo County), are granted.  CC&V, Pueblo, FVA, and Pueblo County are each a party to this Proceeding.  

2. The Colorado Office of Consumer Counsel and Staff of the Public Utilities Commission are each a party to this Proceeding.

3. A prehearing conference in this matter is scheduled as follows:  

DATE:
February 12, 2019  

TIME:
9:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

4. At the prehearing conference, the Parties shall be prepared to discuss the matters set out above. 

5. The Parties shall be held to the advisements in this Decision.  
6. This Decision is effective immediately. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� Following the Commission’s weekly meeting, by Decision No. C19-0021-I (mailed January 7, 2019), the Commission referred the matter to an ALJ, directing the ALJ to address the requests for intervention, to develop a robust evidentiary record, and to include a thorough analysis of the proposed EDR Tariff vis-à-vis the requirements of HB 18-1271 in the ALJ’s recommended decision.  Additionally, the Commission stated in Decision �No. C19-0021-I that the referral of this matter to an ALJ may prevent the consideration of the Application in a manner as expedited as requested by Black Hills and that Black Hills may file an appropriate pleading for relief in the event a new or existing customer eligible for the proposed EDR Tariff plans to establish or expand facilities and operations in the Company’s service territory.
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