Before the Public Utilities Commission of the State of Colorado

Decision No. R19-0111-I
PROCEEDING No. 19A-0042R

R19-0111-IDecision No. R19-0111-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

19A-0042RPROCEEDING NO. 19A-0042R
IN THE MATTER OF THE application of bnsf railway company for emergency authority to remove the easternmost track and relocate the cantilever signal at the 56th avenue crossing 
(u.s. dot no. 057050n) in the city of commerce city, adams county, 
state of colorado.
INTERIM DECISION OF
ADMINISTRATIVE LAW JUDGE
Steven H. Denman
ESTABLISHING procedurAL
SCHEDULE, SETTING hearing, and 
GIVING ADVISEMENTS

Mailed Date:  
January 25, 2019
I. STATEMENT
A. Procedural history
1. On January 14, 2019, BNSF Railway Company (BNSF) filed an Application (Application) requesting emergency authority to remove the easternmost track and to relocate the cantilever signal at the 56th Avenue crossing in the City of Commerce City, Adams County, Colorado, and requesting that the Commission allow the Application to be noticed on less-than-statutory notice for five days because of the urgency of the work at the crossing.
   

2. According to BNSF, changes need to be made at the crossing quickly because of the deteriorating condition of the crossing surfaces.  However, one of the deteriorating crossing 
surfaces is for an out-of-service track that needs to be removed.  BNSF asserted that removal of that track will require movement of the existing cantilever signal to bring the crossing into compliance with the requirements of the Manual on Uniform Control Devices.  BNSF requested a shortened notice period to be able to quickly respond to the changes that need to be made at the crossing and to address the urgent public safety issues that have been identified at the crossing..

3. By Decision No C19-0067 (mailed on January 16, 2019), the Commission granted BNSF’s request for shortened notice and shortened the notice period to five days.  
4. On January 16, 2019, the Commission issued a Notice of Application Filed, giving notice of the filing of the Application and shortening the intervention period to five days. 
5. On January 22, 2019, the City of Commerce City, Colorado, (Commerce City) filed its Notice of Intervention.  Commerce City opposes the Application to the extent that the Application or any Commission decision would require Commerce City to perform or pay for asphalt work as part of the project to remove the easternmost track, and does not provide for the completion of the asphalt work by BNSF.  If BNSF amends the Application to complete and to pay for the costs of the asphalt work at the time of the track removal, Commerce City will withdraw it intervention, presumably as well as its opposition to the Application.
  
6. Commerce City’s intervention as of right is acknowledged.  
7. BNSF and Commerce City are the only Parties to this Proceeding.  
8. On January 23, 2019, by minute entry, the Commission deemed the Application complete and referred this Proceeding to an Administrative Law Judge (ALJ) for disposition.  Subsequently, the undersigned ALJ was assigned to preside over this Proceeding.  
B. Establishing the Procedural Schedule and Setting the Hearing
9. Since BNSF has asserted that work at the subject crossing is urgent, the ALJ will schedule an expedited hearing in this Proceeding.  In addition to setting an evidentiary hearing date, the ALJ intends to establish a fair and workable procedural schedule for each Party to file disclosures before the hearing.
10. As its prehearing disclosure filing, BNSF will be ordered to file, and to serve on counsel for Commerce City, no later than 5:00 p.m. on February 4, 2019, its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intends to offer into evidence at the hearing.  
11. As its prehearing disclosure filing, Commerce City will be ordered to file, and to serve on counsel for BNSF, no later than 5:00 p.m. on February 14, 2019, its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intends to offer into evidence at the hearing.  

12. The hearing will be scheduled for February 21, 2019 at 9:30 a.m.

13. If the Parties negotiate stipulations, a settlement agreement, or an amendment to the Application to accomplish Commerce City’s withdrawal as an intervenor, then written stipulations, a settlement agreement, and/or the amendment to the Application should be filed no later than February 15, 2019.  

14. Since this Proceeding is being expedited, the standard discovery response times set forth in Rule 1405 of the Rules of Practice and Procedure, 4 CCR 723-1, will be shortened, so that responses to written discovery requests served by either Party will be due five days after service of those discovery requests on counsel for each Party.

C. Additional Advisements  

15. As the Applicant, BNSF bears the burden of proof by a preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 1500, 4 Code of Colorado Regulations (CCR) 723-1. The preponderance standard requires that the evidence of the existence of a contested fact outweighs the evidence to the contrary.  Mile High Cab, Inc. v. Colorado Public Utilities Commission, 302 P.3d 241, 246 (Colo. 2013).  That is, the finder of fact must determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).  A party has met its burden of proof when the evidence, on the whole, slightly tips in favor of that party.
  

16. The burden of proving an affirmative defense rests on Commerce City as the intervenor opposing the relief sought in the Application.  Its defenses in opposition to the Application also must be proven by a preponderance of the evidence.  Western Distributing Co. v. Diodosio, 841 P.2d 1053, 1057-1059 (Colo. 1992); see generally Rule 1302 of the Rules of Practice and Procedure, 4 CCR 723-1.  

17. The Parties are advised and on notice that this proceeding is governed 
by the Rules of Practice and Procedure found at 4 CCR 723-1.  Both Parties are represented by counsel.  The ALJ expects both Parties to comply with the Rules of Practice and Procedure, which are available on the Commission’s website (http://www.dora.colorado.gov/puc), as well as in hard copy from the Commission upon request.  

18. The Parties are advised and are on notice that the Commission has an E-Filings System available.  The ALJ observes that counsel for both Parties are registered to use the 
E-filings System, and the ALJ expects counsel to use the E-filings System for all filings in this Proceeding.  

19. The Parties are advised and are on notice that any request for an extension of time to make any filing ordered by Interim Decisions in this Proceeding, or for a continuance of the scheduled hearing, must be made by motion pursuant to Rule 1400 of the Rules of Practice and Procedure, 4 CCR 723-1.  Such motions must state grounds for the requested extension or continuance that demonstrate good cause for the request.  

20. The Parties are advised and are on notice that they are each responsible 
for filing pleadings and other documents with the Commission.  Pursuant to Rule 1204 of the Rules of Practice and Procedure, 4 CCR 723-1, a filing is made when the Commission receives the document.  Thus, if a document is placed in the mail on the date on which the document is to be filed, the document is not filed with the Commission in a timely manner.  Pleadings and other documents are filed with the Commission either by using the E-filings System or by filing 
a paper document, including the original and three copies.  Emailing pleadings and other documents to the Director of the Commission, the ALJ, the Commissioners, or other employees of the Commission does not constitute proper filing under Rule 1204, 4 CCR 723-1.  

21. Each Party is specifically advised that all filings with the Commission must also be served upon the other Party in accordance with Rule 1205, 4 CCR 723-1.  

22. Each party is specifically advised that, pursuant to Rule 1400(b) of the Rules of Practice and Procedure, 4 CCR 723-1, the Party responding to a motion (i.e., the Party that did not file the motion) has the procedural right to file a written response to the filed motion no later than 14 days after service of the motion, unless the time for filing a response is shortened or extended by a separate order from the ALJ.  
23. During the course of this Proceeding, the ALJ may have occasion to inform counsel, on short notice, of procedural rulings.  The ALJ will make such notifications by e-mail and will rely solely on signature blocks of pleadings for the appropriate e-mail addresses of counsel.  Counsel have the obligation to be certain that their email addresses are correct.  Such rulings subsequently will be memorialized in written interim decisions.

II. ORDER

A. It is Ordered That: 

1. An evidentiary hearing in this Proceeding is scheduled as follows:
DATE:

February 21, 2019
TIME:

9:30 a.m.

PLACE:
Commission Hearing Room B
 


1560 Broadway, 2nd Floor
 


Denver, Colorado

2. No later than 5:00 p.m. on February 4, 2019, BNSF Railway Company (BNSF) shall file, and serve on counsel for the City of Commerce City, Colorado (Commerce City), its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intends to offer into evidence at the hearing.  

3. No later than 5:00 p.m. on February 14, 2019, Commerce City shall file, and serve on counsel for BNSF, its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intends to offer into evidence at the hearing.  

4. If the Parties negotiate stipulations, a settlement agreement, or an amendment to the Application to accomplish Commerce City’s withdrawal as an intervenor, then written stipulations, a settlement agreement, and/or the amendment to the Application shall be filed no later than 5:00 p.m. on February 15, 2019.  

5. The discovery response times set forth in Rule 1405 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1., shall be shortened, so that responses to written discovery requests served by either Party will be due five days after service of those discovery requests on counsel.

6. The Parties shall abide by the due dates and procedural schedule adopted in this Decision, as well as the advisements set forth in this Decision.
7. This Decision is effective immediately.
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� Application at p. 1.


�  Id. at pp. 1, 6, and 7.


�  Commerce City Notice of Intervention at p. 1.  If such an Amended Application is filed, the withdrawal Commerce City’s intervention is not self-executing.  Commerce City would need to file a pleading withdrawing its intervention and opposition to the Application.  


�  Findings in Commission decisions must be supported by substantial evidence in the record.  Douglas County Bd. of Co. Comm'rs. v. Public Utilities. Comm'n., 866 P.2d 919, 926 (Colo. 1994).  Proof by a preponderance of the evidence of unlawful conduct constitutes substantial evidence to support the Commission’s decision in a CPAN proceeding.  Substantial evidence is more than a scintilla, and it must do more than create a suspicion of the existence of the fact to be established.  Integrated Network Services, Inc. v. Public Utilities Comm'n., 875 P.2d 1373, 1378 (Colo. 1994).  
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