Before the Public Utilities Commission of the State of Colorado

Decision No. R19-0085-1
PROCEEDING No. 18A-0815CP

R19-0085-1Decision No. R19-0085-1
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

18A-0815CPPROCEEDING NO. 18A-0815CP
IN THE MATTER OF THE APPLICATION OF MKBS, LLC, doing business as Trans Denver, FOR A certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.
INTERIM DECISION OF
ADMINISTRATIVE LAW JUDGE
Steven H. Denman
AMENDING CAPTION, CONCERNING 
INTERVENTION AND REPRESENTATION, 
SCHEDULING prehearing conference,
AND GIVING ADVISEMENTS
Mailed Date:  
January 22, 2019
TABLE OF CONTENTS 
1I.
STATEMENT

A.
Procedural History.
2
B.
Prehearing Conference.
9
C.
Other Advisements.
11
II.
ORDER
12
A.
It Is Ordered That:
12


I. STATEMENT

1. This Decision amends the caption to reflect the correct legal name of the Applicant, and schedules a prehearing conference for January 31, 2019 at 1:00 p.m.  This Decision also directs Applicant, which is a limited liability company and not represented by counsel, either to retain counsel or to file a sworn affidavit demonstrating that a non-attorney may represent Applicant under the Commission’s Rules of Practice and Procedure.  This Decision discusses an intervention.  Finally, this Decision directs Applicant to be prepared to discuss at the prehearing conference a procedural schedule, other procedural matters, and available hearing dates.  
A. Procedural History.  

2. On November 19, 2018, Trans Denver, LLC (Trans Denver) filed with the Commission an Application for a Certificate of Public Convenience and Necessity (Certificate) to Operate as a Common Carrier by Motor Vehicle for Hire (Application).  
3. The Commission gave notice of filing of the Application on November 26, 2018 (Notice).  As originally noticed, the Application was:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers in call and demand shuttle service and call and demand charter service between all points in the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, Elbert, and Jefferson, State of Colorado.  
The 30-day intervention deadline set by the Notice expired on December 26, 2018.  Per the Notice, Trial Staff of the Public Utilities Commission’s intervention deadline was seven days thereafter, or on January 2, 2019.  Trans Denver did not file testimony and exhibits with its Application and, therefore, seeks a Commission decision within 210 days after the Application has been deemed complete.

4. Also on November 26, 2018, Commission Staff sent a deficiency letter to Sean McBride, who had signed the Application, requesting (1) clarification of the true identity of the legal entity that is the applicant, as required by Rule 6203(a)(I) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6; and (2) more detailed information regarding the fitness of the applicant, as required by Rule 6203(a)(XI) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.
  

5. On December 4, 2018, Trans Denver filed an Amended Application, changing the legal name of the applicant to MKBS, LLC, doing business as Trans Denver (MKBS or Applicant).  The Amended Application also submitted no additional support for financial fitness; instead, the Statement of Financial Fitness was amended to state, “see the Annual Report,” (see Amended Application, ¶ 13 at p. 5).  This apparently refers to the 2017 Annual Report for MKBS, filed with the original Application. 
6. During the Commission’s Weekly Meeting held on January 9, 2019, by minute entry the Commission deemed the Application complete and referred it to an Administrative Law Judge (ALJ) for disposition.  The undersigned ALJ was subsequently assigned to preside over the Application.  

7. The caption of this Proceeding will be changed to reflect the correct legal name of Applicant.  This Decision uses the amended caption.  All future pleadings and decisions shall use the amended caption.   

8. As stated in the Notice, Applicant was to file its list of witnesses and copies of exhibits within ten days of the close of the intervention period, or in this case no later than January 7, 2019.
  Any intervenor’s list of witnesses and copies of exhibits would have been due to be filed within 20 days of the expiration of the intervention period, or no later than 
January 15, 2019.
  

9. A review of the Commission’s files in this Proceeding reveals that Applicant failed to file its list of witnesses and copies of exhibits on or before January 7, 2019.  

B. Intervention Issues.
10. On December 26, 2018, “1st ABC Transportation, Inc., doing business as ABC Shuttle” (ABC Shuttle) timely filed, without counsel, a Notice of Intervention (Intervention).  No other interested parties filed intervention pleadings by the intervention deadlines stated in the Notice.

11. While ABC Shuttle’s Intervention asserted that ABC Shuttle owns and operates a Certificate that authorizes the transportation of passengers within the scope of the Application, and that a copy of ABC Shuttle’s authority was attached as Exhibit B,
 no such Certificate was attached.  Instead, Exhibit B was a “Certificate of Fact of Good Standing,” issued by the Colorado Secretary of State on December 26, 2018, for 1st ABC Transportation LLC.
  
ABC Shuttle also did not quote the authority stated in the Commission Certificate, which it says it has, nor did ABC Shuttle even provide a Certificate number.  
12. In the Intervention, ABC Shuttle alleges that, “The operating rights sought by the Applicant would overlap the rights contained in the Intervenor’s authorities.  Hence, the Intervenor has a legally protected right in the subject matter, which would be adversely impacted by the granting of this Application.”
  Further, ABC Shuttle asserts that it is able and willing to provide its authorized service, that it can handle increased volume within the scope of its authority, and that there is no unmet need for the transportation services proposed by Applicant.  Finally, ABC Shuttle alleges that granting the Application would unnecessarily replicate the services already being provided by ABC Shuttle and would be contrary to the public interest.
  

13. ABC Shuttle claims to be an intervenor by right, and its allegations recounted above were all made in conclusionary statements.  Since ABC Shuttle failed to attach a copy of the Certificate it claims to have (or even to quote the authority stated in its Certificate), the ALJ cannot determine the veracity of any of ABC Shuttle’s allegations.  Based on the contents of and attachments to the Intervention, the ALJ cannot determine at this time whether ABC Shuttle is actually an intervenor by right.  

14. Rule 1401(b) of the Rules of Practice and Procedure, 4 CCR 723-1, requires that, “A notice of intervention as of right, unless filed by Commission staff, shall state the basis for the claimed legally protected right that may be affected by the proceeding.  No decision shall be entered permitting intervention in response to a notice of intervention as of right.”  (Emphasis added.)  Attaching a motor carrier’s Commission Certificate is the most common and effective method of demonstrating that there is a “basis for the claimed legally protected right that may be affected by the proceeding.”  Indeed, in a notice of intervention as of right, attaching the Commission Certificate provides the basis for the claimed legally protected right of the motor carrier attempting to intervene.  
15. The Intervention here only claims that ABC Shuttle’s interests would be harmed if the Application were granted.  Without attaching a Certificate, or at least quoting the statement of its authority, ABC Shuttle has failed to provide “the basis for the claimed legally protected right that may be affected by the proceeding.”  Therefore, pursuant to Rule 1401(b) of the Rules of Practice and Procedure, 4 CCR 723-1, the ALJ lack sufficient information to permit ABC Shuttle’s intervention as of right in response to its Notice of Intervention.  
16. Since the deadline for filing intervention pleadings was December 26, 2018, any motion by ABC Shuttle for leave to supplement its Intervention, or motion for permissive intervention pursuant to Rule 1401(c) of the Rules of Practice and Procedure, 4 CCR 723-1, would be untimely.  

C. Representation

17. Applicant MKBS is a party and is not represented by counsel in this Proceeding.  According to the Amended Application, MKBS is a limited liability company (LLC).  
18. Rule 1201(a) of the Rules of Practice and Procedure, 4 CCR 723-1 requires a party in a proceeding before the Commission to be represented by an attorney authorized to practice law in the State of Colorado.  Rule 1201(b)(II), 4 CCR 723-1, provides an exception whereby an individual may appear without an attorney to represent the interests of a closely-held entity (including an LLC) provided the requirements in § 13-1-127, C.R.S., are met.  
Section 13-1-127(2), C.R.S., allows an officer
 to represent a closely-held entity before the Commission if the following conditions are met:  (a) the amount in controversy does not exceed $15,000; and (b) the officer provides the Commission with evidence, satisfactory to the Commission, of the officer’s authority to represent the closely-held entity or limited liability company.  

19. The Commission has held that if the exception in Rule 1201(b)(II), 4 CCR 723-1, does not apply, an entity (such as an LLC) must be represented by counsel in an adjudication.  In addition, the Commission has held that if a party must be, but is not, represented by an attorney, there are two consequences:  first, any filing made by a non-attorney on behalf of the party is void and of no legal effect; and second, the party cannot participate in a prehearing conference, in an evidentiary hearing, or in an oral argument.
20. This Proceeding is an adjudication before the Commission.  

21. To proceed in this matter without an attorney, Applicant must meet the criteria of Rule 1201(b)(II), 4 CCR 723-1.  
22. Applicant has the burden to prove that it is entitled to proceed in this case without an attorney.  To meet that burden of proof, a party must do the following:  First, a party must establish that it is a closely-held entity.  This means that a party must establish that it has “no more than three owners.”  Section 13-1-127(1)(a), C.R.S.  Second, a party must demonstrate that it meets the requirements of § 13-1-127(2), C.R.S., which provides that an officer may represent a closely-held entity before an administrative agency if both of the following conditions are met:  (a) the amount in controversy does not exceed $15,000, other than possible penalties; and (b) the officer provides the administrative agency with evidence, satisfactory to the agency, of the authority of the officer to represent the closely-held entity.
 
23. Applicant will be ordered either to obtain counsel or to show cause why Rule 1201(a), 4 CCR 723-1, does not require it to be represented in this matter by an attorney at law currently in good standing before the Supreme Court of the State of Colorado.  
24. If Applicant elects to obtain counsel, then its counsel must enter an appearance in this matter no later than 5:00 p.m. on January 29, 2019.  
25. If Applicant elects to show cause, it must file, on or before January 29, 2019, a verified (or sworn) statement (e.g., an affidavit) that:  (a) establishes that MKBS is a closely-held entity (that is, it has no more than three owners); (b) states that the amount in controversy in this matter does not exceed $15,000 and explains the basis for that statement; (c) identifies the individual who will represent MKBS in this matter; (d) establishes that the identified individual is an owner or managing member of MKBS; and (e) if the identified individual is not an owner or managing member of MKBS, has appended to it a resolution from the LLC’s management that specifically authorizes the identified individual to represent MKBS in this Proceeding.  
26. If MKBS wishes to proceed without an attorney in this matter, it must make the filing described in ¶ 25 above.    
27. MKBS is advised that its failure to make the filing described in ¶ 25 above or to have its Counsel file an entry of appearance, no later than January 29, 2019, may result in consequences adverse to its interests in this Proceeding.  
28. The ALJ notes that ABC Shuttle is also an LLC.  If ABC Shuttle intends to file any further pleadings in this Proceeding, it must also be represented by counsel or must file a sworn statement (e.g., an affidavit) using for itself the same process discussed in ¶¶ 21 through 25.  The same deadline of January 29, 2019, will apply for ABC Shuttle to file the sworn affidavit described in ¶ 25 above, or to have its counsel enter an appearance.  
D. Prehearing Conference.  

29. The undersigned ALJ will set a prehearing conference, in accordance with Rule 1409(a) of the Rules of Practice and Procedure, 4 CCR 723-1.  The prehearing conference will be scheduled for January 31, 2019 at 1:00 p.m.   
30. ABC Shuttle may appear at the prehearing conference to address its attempted intervention in this Proceeding.  

31. As noted in ¶ 7 above, Applicant failed to file its list of witnesses and copies of exhibits within ten days of the close of the intervention period, or in this case no later than January 7, 2019, as required by the Notice and by Rule 1405(k) of the Rules of Practice and Procedure, 4 CCR 723-1.  
32. After a review of the original Application and attachments, as well as the Amended Application, the ALJ is concerned about whether there is sufficient information in the filing to determine the financial and operational fitness of Applicant to own, operate, and maintain a call-and-demand shuttle service in the large service territory sought in the Application.  Scheduling a prehearing conference should make it clearer whether an evidentiary hearing on the Application will be necessary.  

33. At the prehearing conference, Applicant (or any party) must be prepared to discuss:  (a) the date by which MKBS will file its list of witnesses, summaries of the testimony of each witness, and copies of exhibits it intends to offer into evidence at a hearing; (b) the date by which any intervenor, if any intervention is allowed, would file its list of witnesses, summaries of the testimony of each witness, and copies of hearing exhibits; (c) the date(s) for an evidentiary hearing, including a statement of how many days will be needed to try this case; and (d) whether oral closing statements are preferred; or alternatively the date by which simultaneous post-hearing statements of position should be due (i.e., no responses to statements of position will be permitted).
  
34. In considering proposed hearing dates, Applicant is advised that, absent an enlargement of time or a waiver of § 40-6-109.5, C.R.S., the Commission decision in this matter must be issued on or before August 7, 2019.  To allow time for statements of position, the recommended decision, exceptions, responses to exceptions, and a Commission decision on exceptions, the evidentiary hearing in this matter must be concluded no later than May 9, 2019.  
35. To assist Applicant in selecting proposed hearing dates, as of the date of this Interim Decision, the ALJ is not available on March 20 and 27; April 3, 10, 17, and 24; and May 1 and 6 through 10, 2019.  
36. At the prehearing conference, Applicant (or any party) must be prepared to discuss any matter pertaining to discovery if the procedures and timeframes contained in Rule 1405, 4 CCR 723-1 are not sufficient.  
37. At the prehearing conference, Applicant (or any party) may raise any additional issues relevant to this Proceeding.  
38. Applicant (and any party) is advised, and on notice, that the ALJ will deem Applicant’s (or any party’s) failure to attend the prehearing conference to be a waiver of that party’s objection to the rulings made, the procedural schedule established, and the hearing dates scheduled during the prehearing conference.  
E. Other Advisements.  

39. Notice is hereby given that the parties must be familiar with, and abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.  The ALJ expects the Parties to comply with these Rules, which are available on the Commission’s web-site (https://www.colorado.gov/pacific/dora/pucrulespractice) or from the Commission in hard copy. 
40. During the course of this Proceeding, the ALJ may have occasion to inform counsel, on short notice, of procedural rulings.  The ALJ will make such notifications by e-mail and will rely solely on signature blocks of pleadings for the appropriate e-mail addresses of Applicant (or any party).  Such rulings subsequently will be memorialized in written interim decisions.
41. Notice is hereby given that timely filing with the Commission means that the Commission receives the filing by the date on which the document is to be filed.  Thus, if a document is placed in the mail on the due date, then the document is not filed timely with the Commission.  Pleadings and other documents are filed with the Commission either by using the E-filings System, or by filing a paper document including the original and three copies.  Emailing pleadings and other documents to the Commissioners, the Director of the Commission, an ALJ, or other employees of the Commission does not constitute a proper filing consistent with Rule 1204 of the Rules of Practice and Procedure, 4 CCR 723-1.  
42. Notice is hereby given that all filings with the Commission must also be served upon all other Parties in accordance with Rule 1205 of the Rules of Practice and Procedure, 4 CCR 723-1.
43. Notice is specifically given that, pursuant to Rule 1400(b) of the Rules of Practice and Procedure, 4 CCR 723-1 responding parties (i.e., the parties that did not file a motion) have the procedural right to file a written response to the motion within 14 days after service of the motion.  
44. Applicant bears the burden of proof by a preponderance of the evidence to prove that it should be granted a CPCN to operate as a common carrier by motor vehicle for hire.  
Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 1500, 4 CCR 723-1. The preponderance standard requires that the evidence of the existence of a contested fact outweigh the evidence to the contrary.  Mile High Cab, Inc. v. Colorado Public Utilities Commission, 302 P.3d 241, 246 (Colo. 2013).  That is, the finder of fact must determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).  Applicant will have has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party.
  
45. The burden of proving an affirmative defense rests on any Intervenor in this application proceeding to prove the defenses it asserts against the Application by a preponderance of the evidence.  See Western Distributing Co. v. Diodoso, 841 P.2d 1053, 
1057-1059 (Colo. 1992).  See generally Rule 1302 of the Rules of Practice and Procedure, 4 CCR 723-1.  
46. Other advisements may be provided in subsequent interim decisions. 
II. ORDER
A. It Is Ordered That:

1. A prehearing conference in this Proceeding is scheduled as follows:
DATE:

January 31, 2019
TIME:

1:00 p.m.

PLACE:
Commission Hearing Room B
 


1560 Broadway, 2nd Floor
 


Denver, Colorado

2. Consistent with the discussion and findings in this Decision, the matters identified in this Interim Decision will be discussed at the prehearing conference.  Those parties, and any counsel, attending the prehearing conference must be prepared to address those matters and must have authority to agree to a procedural schedule, to the resolution of procedural matters, and to dates for the evidentiary hearing.  
3. Failure of MKBS, LLC, doing business as Trans Denver (Applicant), or any party to attend or to participate in the prehearing conference shall constitute a waiver of any objection to the rulings made, to the procedural schedule established, and to the hearing dates scheduled during the prehearing conference.  
4. The Notice of Intervention, filed on December 26, 2018 by 1st ABC Transportation, LLC., doing business as ABC Shuttle (ABC Shuttle), is not acknowledged on the ground that there is insufficient information to permit its intervention as of right in response to the Notice of Intervention, pursuant to Rule 1401(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  

5. Applicant must choose either to obtain legal counsel or to make a show cause filing that comports with Paragraph Nos. I.C.17 through 27 above.

6. If Applicant elects to obtain legal counsel, then legal counsel shall enter an appearance in this proceeding no later than January 29, 2019.

7. If Applicant elects to show cause, then no later than January 29, 2019, it shall show cause why it is not required to be represented by legal counsel.  The show cause filing shall meet the requirements set forth in Paragraph Nos. I.C.17 through 25 above.

8. If ABC Shuttle intends to file any further pleadings in this Proceeding, it must also be represented by counsel or must file a sworn statement (e.g., an affidavit) using the same process for itself discussed in Paragraph Nos. I.C.18 through 28 above.  The same deadline of January 29, 2019, will apply for ABC Shuttle to file the sworn affidavit described in in Paragraph Nos. I.C.25 above, or to have its counsel enter an appearance.

9. The Parties shall comply with the requirements and advisements established in this Decision and shall make the filings as required by this Decision.  

10. This Decision is effective upon its Mailed Date.
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




� See § 40-6-109.5(2), C.R.S.  


�  Trans Denver’s Statement of Financial Fitness in the original Application stated, “see attached P&L”  (Application, ¶ 13 at p. 5), but no profit and loss statement was attached.  Instead, Mr. McBride had filed with the original Application the 2017 Annual Report for MKBS, LLC.  According to Commission records, MKBS, LLC is the owner of Metro Taxi &/or Taxis Fiesta &/or South Suburban Taxi &/or Northwest Suburban Taxi &/or Metro Yellow Taxi.  Commission records also list Mr. McBride as the Vice President of Metro Taxi et al.  


� Since the ten-day deadline under Rule 1405(k), 4 CCR 723-1, fell on Saturday, January 5, 2019, the deadline was extended by operation of law until the next business day, or until Monday, January 7, 2019.  �Section 40-6-121, C.R.S.


�  See Rule 1405(k) of the Rules of Practice and Procedure, 4 CCR 723-1.  


�  Intervention, ¶ 2 at  p. 1.


�  See Intervention, Exhibit B.  Exhibit A to the Intervention was a copy of the Commission’s November 26, 2018 Notice. 


�  Intervention, ¶ 3 at  p. 1.


�  Intervention, ¶¶ 4, 5, 6, and 9 at pp. 1 and 2.


� Section 13-1-127(1)(i), C.R.S., defines “Officer” as “a person generally or specifically authorized by an entity to take any action contemplated by” § 13-1-127, C.R.S.  “Officer” includes an owner or managing member of an LLC.


� As pertinent here, § 13-1-127(2.3), C.R.S., states that a person in whom the management of a limited liability company is vested “shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]”


�  The due date for post-hearing statements of position should be no later than 14 calendar days from the conclusion of the evidentiary hearing.  


�  Proof by a preponderance of the evidence of unlawful conduct constitutes substantial evidence to support the Commission’s decision in a CPAN proceeding.  Substantial evidence is more than a scintilla, and it must do more than create a suspicion of the existence of the fact to be established.  Integrated Network Services, Inc. v. Public Utilities Comm'n., 875 P.2d 1373, 1378 (Colo. 1994).  
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