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I. STATEMENT

A. Procedural History
1. This Proceeding was commenced on November 20, 2018, when Trial Staff of the Colorado Public Utilities Commission (Staff) issued Civil Penalty Assessment or Notice of Complaint to Appear (CPAN) No. 122579 to 303 Recovery & Investigations, L.L.C. 
(303 Recovery or Respondent).  
2. The CPAN cites Respondent with one Count of violating Rule 6508(b)(I) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 
723-6,
 in Denver, Colorado on August 26, 2018, specifically for “Failure to have proper authorization prior to the performance of a nonconsensual tow (Tow Invoice #5300).”  The CPAN also cites Respondent with one Count of violating Rule 6508(b)(III)(A), 4 CCR 723-6,
 in Denver, Colorado on August 26, 2018, specifically for “Failure to provide notice of parking limitations, regulations, restrictions, or prohibitions at the time the vehicle was parked (Tow Invoice #5300).”  (CPAN, page 1.)  
3. The CPAN assessed for the first Count a civil penalty of $1100.00, plus an additional 15 percent surcharge required by § 24-34-108, C.R.S., for a total civil penalty of $1265.00.  For the second Count, the CPAN assessed a civil penalty of $275.00, plus the additional 15 percent surcharge, for a total penalty of $316.25.  The total amount of civil penalties assessed by the CPAN, including surcharges, is $1,581.25.  (CPAN, page 1.)   

4. The CPAN states that, if the Commission were to receive payment from Respondent within ten calendar days of the date of issuance, the total civil penalty would have been $790.63, including the 15 percent surcharge.  The CPAN also states that, if the Commission did not receive payment within ten calendar days, the CPAN will convert into a Notice of Complaint to Appear and Respondent must contact the Commission to schedule a hearing.  The CPAN states further that Respondent may contest all of the alleged violations identified in the CPAN.  (CPAN, page 2.)   

5. On November 19, 2018, Nate Riley of the Staff served the CPAN by certified 
U.S. mail, return receipt requested.  (CPAN, page 1; USPS Tracking Delivery confirmation, dated November 19, 2018.)  

6. On November 27, 2018, Mark T. Valentine, Esq., counsel for 303 Recovery, filed his Entry of Appearance and Request for a Hearing.  

7. On December 11, 2018, Staff filed its Notice of Intervention as of Right by Staff, Entry of Appearance, and Notice Pursuant to Rule 1007(a) and Rule 1401.  Assistant Attorney General Jessica E. Ross entered her appearance on behalf of Staff in the same pleading.  

8. Staff and Respondent are the only Parties to this Proceeding.  
9. On December 12, 2018, by minute entry, the Commission referred this Proceeding to an Administrative Law Judge (ALJ) for disposition.  Subsequently, the undersigned ALJ was assigned to preside over this Proceeding.  
B. Process for Adopting a Procedural Schedule and Setting the Hearing
10. The ALJ will schedule an evidentiary hearing in this Proceeding, pursuant to Respondent’s request.  In addition to setting a hearing date, the ALJ intends to establish a fair and workable procedural schedule for each Party to file disclosures before the hearing. 

11. Each Party’s prehearing disclosure filing shall include its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intends to offer into evidence at the hearing.  The procedural schedule should also include any discovery procedures different from those set forth in Rule 1405 of the Rules of Practice and Procedure, 4 CCR 723-1, as well as any hearing procedures unique to this Proceeding.  

12. The dates proposed for filing Staff’s list of witnesses, detailed summaries of testimony, and copies of its hearing exhibits should ideally be between approximately 14 and 21 days after the filing of the Status Report, discussed infra and 21 to 28 days before the filing of Respondent’s list of witnesses, detailed summaries of testimony, and copies of the exhibits.  The dates proposed for filing Respondent’s list of witnesses, detailed summaries of testimony, and copies of its hearing exhibits should be between 21 and 28 days after Staff’s prehearing disclosure filing.  The proposed hearing dates should be 14 to 21 days after Respondent’s prehearing disclosure filing.  The Parties shall also discuss whether they wish to make oral closing arguments or to file post-hearing statements of position.  In the event that the Parties agree to file post-hearing statements of position, the filing should be simultaneous and the due date should be between 14 and 21 days after the last day of hearing.  

13. The ALJ believes that the foregoing timeframes will provide both Parties adequate time to prepare their prehearing disclosure filings, to conduct discovery, and to prepare for the evidentiary hearing.  

14. To determine the hearing date(s), the ALJ will order counsel for Staff to confer with counsel for Respondent, regarding two possible alternative hearing dates when the Parties and their witnesses will be available during the month of March 2019 and the first two weeks of April 2019.  
15. The dates of March 6, 13, 20, and 27, 2019, and April 3 and 10, 2019 are not available for hearing during the above time period.  

16. The default location for Commission hearings is at the Commission in Denver, Colorado.  If the Parties wish a hearing location outside of Denver, they should also determine and report such a location.  The Parties should also determine how many days will be needed to try the case.

17. Counsel for Staff shall file a Status Report, no later than January 14, 2019, informing the undersigned ALJ of the results of the foregoing conferrals.  If the Parties have negotiated a procedural schedule with appropriate dates for their pre-hearing disclosure filings, and proposed hearing date(s) within the date ranges noted above, they should include the agreed upon procedural schedule and hearing date(s) in the Status Report.

18. If counsel for Staff is unable to confer with counsel for Respondent or to reach agreement on procedural and hearing dates, counsel for Staff shall state in the Status Report:  (a) the reasonable, good faith efforts made to confer with counsel for Respondent; (b) Staff’s available dates for the hearing within the date ranges noted above; and Staff’s proposed procedural schedule.  Staff shall file its unilateral Status Report, no later than January 14, 2019. 
19. The ALJ will choose, if possible, a hearing date(s) proposed in the Status Report.  
20. The Parties are advised and are on notice that failure to file the Status Report(s) or failure to agree on proposed hearing dates and procedural schedule, by the deadline as ordered in this Decision, will result in the ALJ selecting a hearing date and procedural schedule without further input from the Parties.  In that event, after scheduling the hearing, the ALJ will not consider future requests to continue the hearing, absent a showing of good cause.
C. Additional Advisements  

21. Staff bears the burden of proof by a preponderance of the evidence.  
Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 1500, 4 CCR 723-1. The preponderance standard requires that the evidence of the existence of a contested fact outweighs the evidence to the contrary.  Mile High Cab, Inc. v. Colorado Public Utilities Commission, 302 P.3d 241, 246 (Colo. 2013).  That is, the finder of fact must determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party.
  

The burden of proving an affirmative defense rests on the respondent asserting the defense in Commission formal complaint, civil penalty assessment, and show cause proceedings before the Commission.  The defense must be proven by a preponderance of the evidence.  Western Distributing Co. v. Diodosio, 841 P.2d 1053, 1057-1059 (Colo. 1992).  In Commission formal complaint, civil penalty assessment, and show cause proceedings, the respondent has the 

22. burden to prove the defenses it raises by a preponderance of the evidence.  See Public Utilities Comm’n. v. Trans Shuttle, Inc., Decision No. R01-881 at ¶ III.C, p. 9, (Mailed on August 29, 2001) in Docket No. 01G-218CP; see generally Rule 1302 of the Rules of Practice and Procedure, 4 CCR 723-1.  
23. The Parties are advised and on notice that this proceeding is governed 
by the Rules of Practice and Procedure found at 4 CCR 723-1.  The ALJ expects all Parties to comply with these rules.  The Rules of Practice and Procedure are available on the Commission’s website (http://www.dora.colorado.gov/puc), as well as in hard copy from the Commission upon request.  

24. The Parties are advised and are on notice that the Commission has an E-Filings System available.  The ALJ observes that counsel for both Parties are registered to use the 
E-filings System, and the ALJ expects counsel to use that system for all filings in this Proceeding.  

25. The Parties are advised and are on notice that any request for an extension of time to make any filing ordered by Interim Decisions in this Proceeding, or for a continuance of the hearing once it is scheduled, must be made by motion, pursuant to Rule 1400 of the Rules of Practice and Procedure, 4 CCR 723-1.  Such motions must state grounds for the requested extension or continuance that demonstrate good cause for the request.  

26. The Parties are advised and are on notice that they are each responsible 
for filing pleadings and other documents with the Commission.  Pursuant to Rule 1204 of the Rules of Practice and Procedure, 4 CCR 723-1, a filing is made when the Commission receives the document.  Thus, if a document is placed in the mail on the date on which the document is to be filed, the document is not filed with the Commission in a timely manner.  Pleadings and other documents are filed with the Commission either by using the E-filings System or by filing 
a paper document, including the original and three copies.  Emailing pleadings and other documents to the Director of the Commission, the ALJ, the Commissioners, or other employees of the Commission does not constitute proper filing under Rule 1204, 4 CCR 723-1.  

27. Each Party is specifically advised that all filings with the Commission must also be served upon the other Party in accordance with Rule 1205, 4 CCR 723-1.  

28. Each party is specifically advised that, pursuant to Rule 1400(b) of the Rules of Practice and Procedure, 4 CCR 723-1, the Party responding to a motion (i.e., the Party that did not file the motion) has the procedural right to file a written response to the filed motion no later than 14 days after service of the motion, unless the time for filing a response is shortened or extended by a separate order from the ALJ.  

II. ORDER

A. It Is Ordered That:

1. As directed in Paragraph Nos. I.B.10 through 20 at pages 4 through 6 above, counsel for Trial Staff of the Colorado Public Utilities Commission (Staff) and counsel for 303 Recovery & Investigations, L.L.C. (Respondent) shall confer regarding a proposed procedural schedule and proposed hearing date(s).  
2. Consistent with the procedures set forth in Paragraph Nos. I.B.10 through 20 at pages 4 through 6 above, counsel for Staff shall file a Status Report, no later than January 14, 2019, informing the Administrative Law Judge of the results of their conferrals.    
3. The Parties shall comply with the requirements and advisements established in this Decision and shall make the filings as required by this Decision.  

4. The Administrative Law Judge will schedule the evidentiary hearing date and establish the procedural schedule in a future Interim Decision.  

5. This Decision shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Rule 6508(b)(I) provides that:  


(b)  Authorization to perform nonconsensual tow.  


A towing carrier shall not tow any motor vehicle unless one of the following conditions is met: 


the towing carrier is directed to perform a tow by a law enforcement officer;


the towing carrier is requested to perform a tow by the owner, authorized operator, or authorized agent of the owner of a motor vehicle; or


the towing carrier is requested to perform a tow upon the authorization of the property owner.  


�  Rule 6508(b)(III)(A) provides that:  


(b)	Authorization to perform nonconsensual tow.  


* * * 


(III)	A towing carrier may not perform a nonconsensual tow of a motor vehicle, other than an abandoned motor vehicle, from a parking lot unless: 


notice of parking limitations, regulations, restrictions or prohibitions was provided at the time the vehicle was parked….


�  Findings in Commission decisions must be supported by substantial evidence in the record.  Douglas County Bd. of Co. Comm'rs. v. Public Utilities. Comm'n., 866 P.2d 919, 926 (Colo. 1994).  Proof by a preponderance of the evidence of unlawful conduct constitutes substantial evidence to support the Commission’s decision in a CPAN proceeding.  Substantial evidence is more than a scintilla, and it must do more than create a suspicion of the existence of the fact to be established.  Integrated Network Services, Inc. v. Public Utilities Comm'n., 875 P.2d 1373, 1378 (Colo. 1994).  
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