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I. STATEMENT

1. This Recommended Decision grants the Joint Motion to Dismiss the 
above-captioned Applications pursuant to Rule 12(b)(5) of the Colorado Rules of Civil Procedure (C.R.C.P.).  The Joint Motion to Dismiss was filed on October 5, 2018, by Public Service Company of Colorado (Public Service), Trial Staff of the Colorado Public Utilities Commission (Staff), the Colorado Office of Consumer Counsel (OCC), Colorado Independent Energy Association (CIEA), and certain affiliates of NextEra Energy Resources, LLC (NextEra) (collectively, Dismissal Movants).     

A. Procedural History

2. On July 30, 2018, sPower Development Company, LLC (sPower or Applicant) filed the above-captioned proceedings with the Colorado Public Utilities Commission (Commission).  The 17 Applications in this Consolidated Proceeding relate to 17 alleged Qualifying Facilities (QFs) under the Public Utility Regulatory Policies Act of 1978, as amended (PURPA).
  Applicant has requested that the Commission determine that in July of 2016, sPower established a Legally Enforceable Obligation (LEO) pursuant to PURPA, requiring that Public Service purchase capacity and energy from each of these 17 sPower facilities.
3. On July 31, 2018, a Notice of Application Filed was provided by the Commission in Proceeding Nos. 18A-0505E through 18A-0519E. The Notice of Application Filed was provided in Proceeding Nos, 18A-0520E and 18A-0521E on August 1, 2018.
4. The above-captioned proceedings were referred to an Administrative Law Judge (ALJ) by minute entry during the Commission’s weekly meeting held on September 5, 2018.

5. After a prehearing conference on September 24, 2018, in each of the 
above-captioned proceedings,
 the above-captioned proceedings were consolidated by Decision No. R18-0869-I (mailed September 25, 2018).  Proceeding No. 18A-0505E was designated as the primary proceeding.

6. On September 25, 2018, Decision No. R18-0874-I set the Consolidated Proceeding for a hearing scheduled for December 5 and 6, 2018, and established a procedural schedule, including the filing of testimony and statements of position by the Parties.
  

7. In addition to sPower, there are five other parties in the above-captioned proceedings:  Intervenors Public Service, OCC, CIEA, NextEra, and Staff.  The Intervenors and sPower are all Parties to this Consolidated Proceeding.  See Decision No. R18-0785-I (mailed September 14, 2018).  

8. On October 5, 2018, Dismissal Movants filed a Joint Motion to Dismiss (Motion to Dismiss) the 17 Applications filed by sPower.  Filed pursuant to Rule 1001 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, and Rule 12(b)(5), C.R.C.P., the Motion to Dismiss argues that the Applications fail to state a claim for which relief can be granted and should be dismissed.  
9. On the same date, Intervenors Public Service, OCC, CIEA, and NextEra filed a Joint Motion to Stay Procedural Schedule Pending Disposition of Motion to Dismiss, and Request for Shortened Response Time (Motion to Stay the Proceedings).  In accord with Decision No. R18-0899-I (mailed October 10, 2018), which shortened the response time to the Motion to Stay, sPower filed, on October 12, 2018, its Response in Opposition to Joint Motion to Stay the Proceedings.  
10. On October 19, 2018, sPower filed its Response to the Motion to Dismiss, arguing that the Motion to Dismiss should be denied for numerous reasons.  
11. On October 26, 2018, Dismissal Movants filed their Joint Motion for Leave to File a Reply in Support of Joint Motion to Dismiss.  
12. Decision No. R18-0960-I (mailed on October 26, 2018) granted the Motion to Stay the Proceedings in part and vacated the pre-hearing filing and other procedural dates established by Decision No. R18-0874-I (mailed September 25, 2018).  Additionally, the hearing on December 5, 2018, was reserved for a hearing pursuant to § 40-6-109.5(4), C.R.S., and the second day of the evidentiary hearing set for December 6, 2018 was vacated.  Decision 
No. R18-1072-I (mailed on November 30, 2018) vacated the § 40-6-109.5(4), C.R.S., hearing set for December 5, 2018, and vacated the additional day of hearing scheduled for December 10, 2018.  It also directed sPower to file a Joint Status Report no later than December 7, 2018, after the Parties have conferred regarding a continued § 40-6-109.5(4), C.R.S., hearing date.  

13. On October 22, 2018, Staff filed a Motion to Compel certain discovery responses from sPower in order to resolve a discovery dispute in which Staff was embroiled with sPower.  On October 24, 2018, Public Service filed a Response supporting Staff’s Motion to Compel.  On October 26, 2018, sPower filed a Response opposing Staff’s Motion to Compel.  A written decision on the Motion to Compel is pending.
14. On November 7, 2018, sPower filed a Motion for Leave to Respond to Joint Reply Regarding Joint Motion to Dismiss.  
15. Decision No. R18-1010-I (mailed on November 9, 2018) granted in part the Unopposed Motion for Temporary Stay of Discovery Pending New Procedural Schedule, filed by sPower on October 31, 2018, and noted that the stay of discovery would be in effect until lifted by a subsequent decision by the ALJ.
16. On November 16, 2018, Dismissal Movants filed a Joint Response to sPower’s Motion for Leave to Respond to Joint Reply Regarding Motion to Dismiss.  
17. On October 31, 2018, during the Commission’s Weekly Meeting, the Commission deliberated on the proposed revised rule in Proceeding No. 18R-0492E, indicating it would adopt the revised rule and strike the second sentence of Rule 3902(c) of the Rules Regulating Electric Utilities 4 CCR 723-3, subject to potential applications for rehearing, reargument, or reconsideration (RRR).  Subsequently, the Commission issued Decision No. C18-1045 (mailed November 27, 2018) adopting the revised Rule 3902(c).  
II. DISCUSSION, FINDINGS, AND CONCLUSIONS
A. Dismissal Movants’ Motion to Dismiss

18. Dismissal Movants request dismissal of the above-captioned Applications pursuant to C.R.C.P. 12(b)(5), asserting that as a matter of law, sPower is not entitled to the relief sought in the Applications because it failed to state a claim upon which relief can be granted.

19. Dismissal Movants specifically contend that the Applications seek relief contrary to the currently effective Rule 3902(c), providing that an electric utility is required to purchase capacity and energy from a QF only where the QF has been awarded a contract pursuant to bid, auction, or combination process.  Because sPower failed to establish that any such contracts have been awarded to its alleged QFs, the Applications must fail.  

20. Additionally, Dismissal Movants assert it is well established that amendments to rules apply only prospectively.  Thus, even if the Commission does strike the second sentence of Rule 3902(c), that change to the rule will only be prospective, and will not become lawfully effective until the amended rule has been filed with the Colorado Secretary of State and published pursuant to § 24-4-103(11), C.R.S.

21. Dismissal Movants further assert that regardless of whether the Commission ultimately strikes the second sentence of Rule 3902(c) through a rulemaking, this provision existed in the rule in 2016 and controls what occurred in 2016, including whether the 17 alleged LEOs arose in 2016. 

22. In other words, Dismissal Movants contend that sPower’s claim that a LEO arose in 2016 for each of the 17 alleged QFs that are the subject of its Applications, therefore, fails as a matter of law and that no amendment to Rule 3902(c) can cure this fundamental legal deficiency in sPower’s Applications. 

B. sPower’s Response to the Motion to Dismiss
23. Applicant counters that the Commission has “clearly and repeatedly” stated that there are current opportunities for a QF to obtain a contract that do not require the QF to participate in and win an all-source solicitation.  Further, sPower argues that the prohibition against retroactive rulemaking does not preclude the Commission from granting sPower’s Applications.
  
C. Dismissal Movants’ Joint Motion for Leave to File a Reply in Support of Joint Motion to Dismiss

24. Dismissal Movants seek leave to reply, alleging four incorrect statements 
of law in sPower’s Response.  Dismissal Movants contend (paraphrasing) that sPower’s Response: (1) incorrectly asserts that the Commission amended Rule 3902(c) in a pending Notice of Proposed Rulemaking (NOPR); (2) incorrectly asserts that the Commission amended Rule 3902(c) through statement of counsel in briefs filed in a federal court proceeding; (3) inaccurately describes the nature of rulemakings as a vehicle to address issues unique to one party; and (4) fails to distinguish between sPower’s ability procedurally to file its Applications seeking determinations of the alleged LEOs, and the substantive law that governs these Applications – Rule 3902(c).  

25. Rule 1400(e) of the Rules of Practice and Procedure, 4 CCR 723-1, requires that a motion for leave to file a reply to a response to a motion demonstrates:

(I)
a material misrepresentation of a fact;

(II)
accident or surprise, which ordinary prudence could not have guarded against;

(III)
newly discovered facts or issues, material for the moving party which that party could not, with reasonable diligence, have discovered at the time the motion was filed; or 

(IV)
an incorrect statement or error of law.
26. The ALJ finds that sPower’s Response commits two incorrect statements or errors of law.  
27. First, sPower asserts that statements (or arguments) by Commission counsel in federal court and in briefs constitute statements or decisions by the Commission that opportunities exist for QFs to establish LEOs and parameters of contracts with Public Service.
  Arguments of counsel, however, are not evidence, nor are they facts.
  Moreover, in a proceeding the Commission must issue written decisions, including findings of fact and conclusions on those findings, which constitute the Commission’s decisions, or “statements,” on the issues therein.
  To argue otherwise, as sPower has done here, is an incorrect statement and error of law.  
28. Second, the Response fails to distinguish between sPower’s procedural ability to file the 17 Applications seeking determinations of the alleged LEOs, and the substantive law that governs these Applications, i.e., the 2016, and currently effective, Rule 3902(c).  In other words, sPower conflates its mere procedural ability to file the Applications with the substantive legal conclusion that it is entitled to findings that it has established a LEO with Public Service, notwithstanding Rule 3902(c) in effect in 2016.  
29. The ALJ finds that these two arguments by sPower constitute incorrect statements or errors of Colorado law, which justify granting leave to file a reply pursuant to Rule 1400(e)(IV).  Therefore, the ALJ will grant Dismissal Movants’ Motion for Leave to File a Reply and will consider the Reply filed as Attachment A to the Motion.  

30. At the time the Reply was filed, Dismissal Movants reiterated that, while the Commission has proposed in the NOPR to strike the second sentence of Rule 3902(c), it had not yet issued a decision to amend the rule.  Now, as explained below, the Commission has issued a decision amending the rule, but the rule has not yet become legally effective.  Under the second sentence of Rule 3902(c), a utility is required to purchase power from the QF only if the QF has been awarded a contract through bid or auction or combination process.  
31. Dismissal Movants further argue that even if the Commission does eliminate the second sentence of Rule 3902(c), it will not change the fact that this requirement existed in Rule 3902(c) in 2016, when sPower asserts that it created the LEOs with Public Service.
32. Additionally, Dismissal Movants contend that sPower has taken out of context 
the Commission’s statements in briefs in federal court and in the NOPR in Proceeding 
No. 18R-0492E, regarding other opportunities for a QF to obtain a contract that does not require the QF to participate in and win an all-source solicitation.  The NOPR actually identified Rule 3615(a) in the Electric Resource Planning Rules, which exempts generation projects of not more than 30 MW and purchase power contracts under two years from the standard provisions requiring competitive bidding.  The Reply observes that Rule 3615(a) does not apply here, because sPower asserts that each of the 17 alleged QFs in these Applications has a nameplate capacity greater than 30 MW.
  What, if any, “opportunity” the Commission may have had in mind, other than Rule 3615(a), is unknown.
D. sPower’s Motion for Leave to Respond to Joint Reply Regarding Joint Motion to Dismiss
33. Applicant argues that pursuant to Rule 1400(b), a reply to the Dismissal Movants’ Reply is warranted because Dismissal Movants’ Reply includes material misrepresentations of sPower’s arguments, as well as incorrect statements of law.  
34. Rule 1400(b), 4 CCR 723-1, provides, “[e]xcept in an accelerated complaint proceeding, the responding party shall have 14 days after service of the motion, or such lesser or greater time as the Commission may allow, in which to file a response.”   This rule, however, does not contemplate a reply to a reply.  In fact, none of the Commission’s Rules of Practice and Procedure, including Rule 1400(e), contemplates granting leave to file a reply to a reply.  Even Rule 1400(e) (if that is what sPower intended to cite) does not allow replies to responses to motions for alleged misrepresentations of the other side’s arguments.  After a review of the relevant pleadings, the ALJ concludes that sPower disagrees with Dismissal Movants’ legal arguments, which does not constitute incorrect statements of law.  
35. Rule 1400(e)(III) does allow filing of replies to responses to motions when there are “newly discovered facts or issues, material for the moving party which that party could not, with reasonable diligence, have discovered at the time the motion was filed.”  The rulemaking to amend Rule 3902(c), which sPower discusses in its Reply falls into that category.  
36. Under the unique and novel circumstances in this proceeding, the ALJ finds that it is appropriate to consider all of the pleadings filed in conjunction with the Motion to Dismiss.  Therefore, the ALJ will grant sPower’s Motion for Leave to Respond and will consider the “Response” (actually, a Reply) filed as Attachment A to the Motion.  

37. In the Reply, sPower reiterates that striking the second sentence of Rule 3902(c) would remove a condition precedent to QFs obtaining contracts with Public Service.  According to sPower’s Reply, because in Proceeding No. 18R-0492E, the Commission decided to amend Rule 3902(c) to strike the second sentence, Rule 3902(c) in its 2016 and current legally effective form does not preclude the Commission from granting sPower the relief sought in its Applications.  Additionally, sPower argues that “if the Commission does strike the second sentence of Rule3902(c) as it has proposed to do, it would not violate the prohibition on retroactive rulemaking to find that sPower established its LEOs in 2016 and establish the parameters of sPower’s contracts with Public Service accordingly.
 

E. Dismissal Movants’ Joint Response to sPower’s Motion for Leave to Respond to Joint Reply Regarding Motion to Dismiss
38. Dismissal Movants filed this Response to oppose sPower’s motion for leave to file a reply to their reply.  Consistent with the discussion above, the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, do not contemplate any such response; however, under the unique and novel circumstances here, the ALJ finds that it is appropriate to consider all of the pleadings filed regarding the Motion to Dismiss.  Since sPower’s Reply to Dismissal Movants’ Reply was accepted, the ALJ will accept and consider Dismissal Movant’s Response to sPower’s Motion for Leave to Respond to the Dismissal Movants’ Reply. 

39. Dismissal Movants contend that, contrary to the statement in sPower’s Reply that a “change of law . . . occurred with respect to Rule 3902(c) on October 31, 2018[,] in Proceeding No. 18R-0492E,” there has been no change of law with respect to Rule 3902(c) as of November 16, 2018.  Dismissal Movants specifically assert that no such change of law will occur unless and until the rule change becomes effective under the Colorado Administrative Procedure Act (APA) and before that may occur, the Commission’s written order adopting the change to Rule 3902(c) is subject to potential applications seeking RRR pursuant to Rule 1506.
  
40. Dismissal Movants assert that the effect of striking the second sentence of Rule 3902(c) would be prospective only.
  Dismissal Movants argue: 

[A]ny change in the rule would have no bearing on the Legally Enforceable Obligations (“LEOs”) that sPower asserts were created back in 2016.  Indisputably, Rule 3902(c)’s second sentence, providing that a utility is not obligated to purchase power from QFs unless the QFs have been awarded a contract through bid or auction did in fact exist in 2016, and indisputably, sPower did not satisfy that requirement back in 2016.  As a matter of law, sPower could not have created LEOs in 2016.

F. Commission’s Decision in Rulemaking Proceeding No. 18R-0492E
41. During the Commission’s Weekly Meeting on October 31, 2018, the Commission decided to adopt the proposed revised rule in Proceeding No. 18R-0492E, which would strike the second sentence of Rule 3902(c).  Subsequently, the Commission issued Decision No. C18-1045 (mailed November 27, 2018) adopting the amended Rule 3902(c).  

42. Decision No. C18-1045 was subject to applications for RRR for a 20-day time period.
  Three participants in that rulemaking proceeding filed applications for RRR on December 17, 2018, and the Commission has not yet issued a decision on RRR.  Hence, the final version of Rule 3902(c) will not be known until the Commission deliberates and issues its decision on these applications for RRR.  The specific date for entry of the Commission’s written decision on the pending applications for RRR is unknown to the undersigned ALJ.  

43. The Commission’s decision on the applications for RRR could be subject to a second round of applications for RRR.
  Assuming no further applications for RRR are filed and no further hearing is had, the revised Rule 3902(c) will not become lawfully effective under the Colorado APA inter alia until 20 days after publication of the amended Rule 3902(c) in The Colorado Register.
  The specific date for the final version of the amended Rule 3902(c), which will become lawfully effective after all procedural steps required by the APA are followed, is also unknown to the undersigned ALJ.  

44. The ALJ agrees with the arguments of Dismissal Movants, quoted above in ¶ 40 at page 16.  Until the final version of the amended Rule 3902(c) becomes lawfully effective, Rule 3902(c), which was in effect in 2016, was in effect when the NOPR began, and was in effect when sPower filed its Applications, will remain in effect.  As a matter of law, the 2016 and currently effective version of Rule 3902(c) would control whether LEOs were created in 2016.
G. Legal Standard for the Motion to Dismiss

45. A motion to dismiss for failure to state a claim upon which relief can be granted serves as a test of the formal sufficiency of the complaint or application.  See Public Service Co. of Colo. v. Van Wyk, 27 P.3d 377, 385-386 (Colo. 2001); Mackall v. JP Morgan Chase Bank, N.A.,356 P.3d 946, 954 (Colo. App. 2014).  In ruling on a motion to dismiss for failure to state a claim upon which relief can be granted, the ALJ must accept all allegations of material fact in the pleading as true, but does not accept legal conclusions as true, and the complaint or application will be dismissed if it fails to state a plausible claim for relief.
  
46. In rendering this Decision, the ALJ has considered all arguments and authorities presented by the Parties regarding the 17 Applications and the Motion to Dismiss, including those arguments and authorities not specifically addressed in this Decision.  Arguments raised by any Party that are not specifically discussed, analyzed, and decided in this Decision are denied.  
H. Analysis

47. In the Applications filed in each of the above-captioned proceedings, sPower has applied to the Commission for an adjudication of a LEO, pursuant to Rule 3002(a)(XIX) of the Rules Regulating Electric Utilities, 4 CCR 723-3, 16 USC § 824a-3(f), 18 Code of Federal Regulations (§ 292.303(a), and Decision No. C18-0601 (the NOPR) in Proceeding No. 18R-0492 (mailed July 25, 2018).
  

48. Rule 3002(a)(XIX) provides: “Any person may seek Commission action regarding any of the following matters through the filing of an appropriate application to request . . . [a] matter not specifically described in this rule, unless such matter is required to be submitted as a petition under rule 1304, as a motion, or as some other specific type of submittal.”  

49. Section 824a-3(f) of Title 16 of the United States Code delegates to each State regulatory authority for the implementation of rules for cogeneration and small power production facilities, both of which may be deemed to be QFs.  See 16 USC § 824a-3(f). 
50. Section 292.303(a) of Title 18 of the Code of Federal Regulations provides:

(a) Obligation to purchase from qualifying facilities.  Each electric utility shall purchase, in accordance with § 292.304, unless exempted by § 292.309 and § 292.310, any energy and capacity which is made available from a qualifying facility:

(1)
Directly to the electric utility; or

(2)
Indirectly to the electric utility in accordance with paragraph (d) of this section.

51. Decision No. C18-0601 is the NOPR that commenced the rulemaking in Proceeding No. 18R-0492E.  In Decision No. C18-0601, the Commission “propose[d] to strike the second sentence of Rule 3902(c)”
 of the Rules Regulating Electric Utilities, 4 CCR 723-3.
52. In its Applications, sPower states:  “Now that the Commission has taken steps 
to strike the second sentence of Rule 3902(c), sPower hereby seeks an adjudication and enforcement of a LEO pursuant to such procedures as the Commission may establish.”
  
53. In its Reply to Dismissal Movants’ Reply, sPower argues that: 

Now that the Commission has struck the second sentence of Rule 3902(c) in Proceeding No. 18R-0492E, there is no obstacle to the Commission enforcing sPower’s legally enforceable obligations (LEOs) by ordering Public Service to enter into contracts with sPower at a fair and accurate avoided cost rate that complies with PURPA and the FERC’s regulations.  The fact that Rule 3902(c) included the competitive bidding requirement in 2016 when sPower established its LEOs is immaterial now that this requirement has been eliminated.  

What matters is that Rule 3902(c) no longer requires QFs to compete in and win a competitive solicitation in order to obtain contracts to sell energy and capacity at avoided cost rates, which is [a] QFs’ fight to do under PURPA.

Clearly, sPower relies upon the NOPR as legal authority that the Commission can grant the relief it seeks in the 17 Applications.

54. In sum, sPower’s Applications seek enforcement of a LEO under the Commission’s proposed, and amended but not yet lawfully effective, version of Rule 3902(c) in Proceeding No. 18R-0492E.  The legal arguments in sPower’s Applications and in its pleadings opposing the Motion to Dismiss demonstrate a fundamental failure to understand the legal requirements of rulemaking pursuant to § 24-4-103, C.R.S., in the Colorado APA and related Colorado law. 

55. Presently, the lawfully effective version of Rule 3902(c) states:  “A utility shall use a bid or an auction or a combination procedure to establish its avoided costs for facilities with a design capacity of greater than 100 KW.  The utility is obligated to purchase capacity or energy from a qualifying facility only if the qualifying facility is awarded a contract under the bid or auction or combination process.”

56. In Proceeding No. 18R-0492E, the Commission has adopted the proposed rule in Decision No. C18-1045, thereby striking the second sentence of Rule 3902(c).  Once it becomes lawfully effective, amended Rule 3902(c) will state:  “A utility shall use a bid or an auction or a combination procedure to establish its avoided costs for facilities with a design capacity of greater than 100 KW.”  Once it becomes lawfully effective, the amended Rule 3902(c) would no longer include the “only if” condition precedent for when a utility’s obligation may be created to purchase capacity or energy from a QF.  
57. Decision No. C18-1045 and the amended Rule 3902(c) are subject to a decision on the pending applications for RRR pursuant to § 40-6-114, C.R.S., and any decisions on further applications for RRR, as well as the procedural steps required by § 24-4-103, C.R.S., of the Colorado APA before the revised Rule 3902(c) could become lawfully effective.  
58. Indeed, after the Commission has resolved all pending applications for RRR, the amended Rule 3902(c) may become effective only after issuance of the opinion of the Colorado Attorney General regarding constitutionality and legality of the adopted rule,
 publication of the amended rule in The Colorado Register by the Office of the Secretary of State,
 and the passage of 20-days from the date of such publication.
  These rulemaking requirements of the Colorado APA are mandatory before any adopted rule can become lawfully effective.

59. Unless and until these Colorado APA requirements have been satisfied, the second sentence of Rule 3902(c) continues to have the full force and effect of law and must be considered and applied by the Commission in adjudicating the 17 Applications.
60. As noted above, the date when the revised Rule 3902(c) will become lawfully effective is presently unknown.  Until that date comes, the 2016 and current version of Rule 3902(c) remains in effect.  
61. In its Response to the Motion to Dismiss, sPower argues that “if the Commission does strike the second sentence of Rule3902(c) as it has proposed to do, it would not violate the prohibition on retroactive rulemaking to find that sPower established its LEOs in 2016 and establish the parameters of sPower’s contracts with Public Service accordingly.”

62. Dismissal Movants argue that the effect of striking the second sentence of Rule 3902(c) would only be prospective.
  
63. The ALJ agrees with Dismissal Movants.  The ALJ finds and concludes, as a matter of law, that the effect of the Commission’s striking the second sentence of Rule 3902(c) in the rulemaking in Proceeding No. 18R-0492E can only be prospective.  

64. Generally, retroactive legislation, including a rule promulgated by an administrative agency, is prohibited by the Colorado ex post facto clause.  Article 2, § 11, of the Colorado Constitution states that, “[n]o ex post facto law, nor any law impairing the obligation of contracts, or retrospective in its operation, or making any irrevocable grant of special privileges, franchises or immunities, shall be passed by the general assembly.”  A law, or administrative rule, is considered unlawfully retroactive if it “takes away or impairs (any) vested rights acquired under existing laws, or creates a new obligation, imposes a new duty, or attaches a new disability, in respect to transactions or considerations already passed.”
  The reason for this prohibition against retroactive legislation and administrative rules is to prevent the unfairness that would result in altering the legal consequences of past events or transactions after the fact.
  

65. In the 17 Applications in the above-captioned proceedings, sPower requests that the Commission make the following specific findings as to each of the 17 alleged QFs: (a) that a LEO was created by sPower’s July 18, 2016 letter to counsel for Public Service (Attachment A to each of the Applications) and a LEO exists between those parties; (b) that Public Service be ordered to enter into contracts with sPower to purchase energy and capacity from each of the 17 facilities; and (c) that the Commission establish parameters for the contracts, including (1) the date the LEO arose, (2) the purchase price for the energy and capacity, (3) the contract term (i.e., the length of the contract), (4) the contract form (i.e., the terms and conditions of the contracts), and (5) a deadline by which the contracts must be signed.
  
66. In the Motion to Dismiss, Dismissal Movants also argue that: 

It is undisputed that sPower here claims its LEOs arose in 2016.  In 2016 – 
and still today, for that matter – the second sentence of Rule 3902(c) forecloses sPower’s argument that Public Service has an obligation to purchase capacity 
and energy from sPower’s facilities.  The Commission generally adheres to the prohibition against retroactive applicability of its decisions, including amendments to its rules.
    

67. The ALJ agrees with this argument by Dismissal Movants.  The ALJ finds and concludes that to grant the relief sPower requests in the 17 Applications would require the ALJ to apply the not yet lawfully effective, amended Rule 3902(c) retrospectively.  Such a decision would be unconstitutional, in violation of the Colorado ex post facto clause in Article 2, § 11, of the Colorado Constitution.  

68. If the Applications were construed, in contrast, not to apply the amended Rule 3902(c) retroactively, then sPower’s Applications are tantamount to asking the Commission to apply the amended Rule 3902(c) prematurely, before it becomes lawfully effective.  If the Commission were to grant such relief, and thereby fail to follow the mandatory rulemaking requirements of the Colorado APA, the Commission would have committed reversible error.
  That we cannot do, and will not do, by granting the relief requested by sPower.  
69. In the event that the revised Rule 3902(c) as adopted by the Commission does not become lawfully effective, then sPower’s Applications would be premised on hypothetical, 
non-existent legal authority and thus, would be speculative and inconsistent with the currently effective Rule 3902(c).  

70. Alternatively, sPower’s Applications and arguments against the Motion to Dismiss could be construed to ask the Commission to ignore the language of Rule 3902(c) that was effective in 2016 and is effective today.  As found earlier, the current and lawfully effective version of Rule 3902(c) still includes the second sentence, which requires that “[t]he utility is obligated to purchase capacity or energy from a qualifying facility only if the qualifying facility is awarded a contract under the bid or auction or combination process” (emphasis added).  The Commission has a duty to enforce it rules, and the Commission cannot ignore its lawfully effective rules.  
71. Thus, under the plain language of Rule 3902(c), as it existed in 2016 and as it exists today, the Commission could not lawfully determine that LEOs were created by the July 18, 2016 letter to counsel for Public Service, nor could we adjudicate the LEOs alleged by sPower or order Public Service to enter into the contract requested by sPower.  The plain language of Rule 3902(c), as it existed in 2016 and as it exists today, prohibits the Commission from granting the relief sought in these 17 Applications.  Hence, these 17 Applications provide no plausible path to relief for sPower and must be dismissed. 
72. For the foregoing reasons, sPower’s Applications, and the relief sought therein, are premature, speculative, and invite the Commission to commit reversible error in order to grant the relief sought by sPower.  Therefore, under Warne, supra, the 17 Applications in 
this Consolidated Proceeding fail to state a plausible claim for relief, and dismissal of the 17 Applications is warranted.
73. The Joint Motion to Dismiss will be granted, and the 17 Applications will be dismissed with prejudice.  The above-captioned proceedings will be closed.
74. The Motion to Compel filed by Staff on October 22, 2018, will be denied as moot.
III. ORDER
A. The Commission Orders That:

1. The Joint Motion to Dismiss of Public Service Company of Colorado, Trial Staff of the Colorado Public Utilities Commission, the Colorado Office of Consumer Counsel, Colorado Independent Energy Association, and certain affiliates of NextEra Energy Resources, LLC (together, Dismissal Movants), filed on October 5, 2018, is granted.  

2. The Dismissal Movants’ Joint Motion for Leave to File a Reply in Support of Joint Motion to Dismiss, filed on October 26, 2018, is granted.  

3. Applicant sPower Development Company LLC’s Motion for Leave to Respond to Joint Reply Regarding Joint Motion to Dismiss, filed on November 7, 2018, is granted.  

4. The Motion to Compel filed by Trial Staff of the Colorado Public Utilities Commission on October 22, 2018, is denied as moot.

5. Any remaining procedural deadlines established in this Consolidated Proceeding are vacated.  

6. The Applications in the above-captioned proceedings – specifically, Proceeding Nos. 18A-0505E, 18A-0506E, 18A-0507E, 18A-0508E, 18A-0509E, 18A-0510E, 18A-0511E, 18A-0512E, 18A-0513E, 18A-0514E, 18A-0515E, 18A-0516E, 18A-0517E, 18A-0518E, 
18A-0519E, 18A-0520E, and 18A-0521E – are dismissed with prejudice.

7. The above-captioned proceedings – specifically, Proceeding Nos. 18A-0505E, 18A-0506E, 18A-0507E, 18A-0508E, 18A-0509E, 18A-0510E, 18A-0511E, 18A-0512E, 
18A-0513E, 18A-0514E, 18A-0515E, 18A-0516E, 18A-0517E, 18A-0518E, 18A-0519E, 
18A-0520E, and 18A-0521E – shall be closed.

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

9. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b.)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

10. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Pub. L. No. 95-617, 92 Stat. 3117 (1978).


� Additionally, by Decision No. R18-0813-I (mailed September 14, 2018), a prehearing conference was scheduled to be held at the same time and place in Proceeding No. 18A-0524E, a similar application filed by sPower involving Black Hills Colorado Electric, Inc. (Black Hills) and an alleged QF known as Haynes Creek Solar.


� Decision No. R18-0926-I (mailed October 19, 2018) granted an Unopposed Motion to Modify the Procedural Schedule and Request for Waiver of Response Time, filed by CIEA on October 19, 2018, and added December 10, 2018 as a hearing day.  


�  sPower Response, at p. 10.


�  sPower Response, at pp. 6 through 11.  


� Crow v. Penrose-St. Francis Healthcare Sys., 262 P.3d 991, 999 (Colo. App. 2011) (arguments by counsel are not evidence); Globe Indem. Co. v. Travelers Indem. Co., 98 P.3d 971, 975 (Colo. App. 2004) (arguments by counsel are not facts).


�  See § 40-6-109(3), C.R.S.  Even then, the doctrine of stare decisis does not apply to Commission decisions.  That is, the Commission’s prior decisions cannot be applied as binding precedent in future proceedings.  The Commission’s decision in a future proceeding must be based upon new, substantial evidence in the record of the new case.  See Colorado Office of Consumer Counsel v. Public Service Company, 877 P.2d 867, 876 (Colo. 1994); Colorado-Ute Electric Ass’n. v. Public Util. Comm’n., 602 P.2d 861, 865 (Colo. 1979).  


�  Dismissal Movants’ Reply to sPower Response, at pp. 5-8.


�   sPower’s Reply to Dismissal Movants’ Reply., at p. 10.


�  Dismissal Movants’ Response, at pp. 7-8.  See also § 40-6-114, C.R.S.  


�  Id., at p. 8.


�  Dismissal Movants’ Response, at p. 8 (emphasis in original).


�  See § 40-6-114(1), C.R.S.  Applications for RRR were filed by Public Service, Black Hills, and CIEA.  


�  See § 40-6-114(3), C.R.S., and Colo. Office of Consumer Counsel v. Public Utilities Comm’n., 752 P.2d 1049, 1051-1053 (Colo. 1988).


�  See §§ 24-4-103(5) and 24-4-103(11), C.R.S.


�  See Warne v. Hall, 373 P.3d 588, 590-591 (Colo. 2016).


�  See, e.g., Application in Proceeding No. 18A-0505E, at 1.


�  Decision No. C18-0601, ¶ I.C,6 at p. 3.


�  See, e.g., Application in Proceeding No. 18A-0505E at p. 2 (emphasis added).


�  sPower’s Reply to Dismissal Movants’ Reply, at pp. 5-6.


�  See § 24-4-103(8)(b), C.R.S.


�  See § 24-4-103(11)(d)(II), C.R.S.


�  See § 24-4-103(5), C.R.S.


�  Homebuilders Ass’n. of Metro. Denver v. Public Utilities Comm’n., 720 P.2d 552 (Colo. 1986).  


�  Id., at p. 10.


�  Id., at p. 8.


�  Moore v. Chalmers-Galloway Live Stock Co., 90. Colo. 548, 554, 10 P.2d 950, 952 (1932) (quoting Denver, South Park & Pacific Ry. Co. v. Woodward, 4 Colo. 162, 167 (1878)).  


�  Peoples Natural Gas v. Public Utilities Comm., 590 P.2d 960, 962 (Colo. 1979).  


�  See, e.g., Application in Proceeding No. 18A-0505E, at pp. 6-9.


�  Motion to Dismiss at p. 11.  


�  See e.g., Colorado Office of Consumer Counsel v. Mountain States Tel. and Tel. Co., et al., supra, 816 P.2d 278; Homebuilders Ass’n. of Metro. Denver v. Public Utilities Comm’n., supra, 720 P.2d 552.  
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