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I. STATEMENT

Pursuant to Rule 1304(i) of the Rules of Practice and Procedure, 4 Code of 
Colorado Regulations (CCR) 723-1, this Decision grants in part the Amended Petition for Declaratory Order, filed on June 4, 2018 by Black Hills/Colorado Electric Utility Company, LP, now known as “Black Hills Colorado Electric, Inc.” (Black Hills).
  This Decision also dismisses the Verified Formal Complaint and Petition for Declaratory Relief (Complaint) in Proceeding 

1. No. 18F-0067E, filed by San Isabel Electric Association Inc. (San Isabel) filed on January 26, 2018.   

A. Procedural History.

2. On January 26, 2018, San Isabel filed the Complaint with the Colorado Public Utilities Commission (Commission) against Black Hills and AltaGas Renewable Energy Colorado LLC (AltaGas), pursuant to Rules 1302(a) and 1304(i) of the Rules of Practice and Procedure, 4 CCR 723-1.  That filing commenced Proceeding No. 18F-0067E.  In its First Claim for Relief, San Isabel asserts that Black Hills’ provision of electric service to its Busch Ranch and Peak View wind facilities, and the facilities’ receipt of that service, violates San Isabel’s exclusive right to provide electric service to the facilities under its service territory Certificate of Public Convenience and Necessity (CPCN).  In its Second Claim for Relief, San Isabel seeks a declaratory order that the service territory CPCN grants San Isabel the exclusive right to provide electric service to the two wind facilities.  
3. On February 7, 2018, by Minute Order, the Commission referred Proceeding No. 18F-0067E to an Administrative Law Judge (ALJ) for disposition.  The undersigned ALJ was subsequently assigned to preside over this Proceeding.

4. Decision No. R18-0130-I (mailed on February 21, 2018) granted extensions of time to Black Hills and to AltaGas, to and including March 5, 2018, to satisfy, answer, or respond by motion to the Complaint filed by San Isabel.  The Decision also vacated a hearing previously scheduled for April 10, 2018.  

5. On March 5, 2018 in Proceeding No. 18F-0067E, AltaGas filed a Motion for Summary Judgment on all claims asserted by San Isabel in the Complaint against AltaGas.  
6. On March 5, 2018, Black Hills filed its Answer to the Complaint.  Also on March 5, 2018, Black Hills filed a Motion to Stay, or in the Alternative, Consolidate Proceeding No. 18F-0067E with Black Hills’ Related Petition for Declaratory Order (Motion to Stay or Consolidate), requesting that the Commission stay the complaint proceeding pending resolution of Black Hills’ petition for declaratory order or, in the alternative, consolidate these two proceedings.  Accompanying the Motion to Stay or Consolidate, as Attachment A, was a “Petition for Declaratory Ruling,” pursuant to Rule 1304(i)(II), 4 CCR 723-1, requesting an order declaring that the station power Black Hills provides to the Busch Ranch and Peak View wind facilities is not a retail sale of electricity subject to Commission regulation under Colorado law, and declaring that Black Hills has not violated San Isabel’s right to serve under its CPCN issued by the Commission.
  
7. On March 7, 2018 at the Commission’s Weekly Meeting, the Commission deliberated on Black Hills’ Motion to Stay or Consolidate and its Petition for Declaratory Ruling, the latter of which was assigned Proceeding No. 18D-0141E.
On March 12, 2018, the Commission issued Decision No. C18-0172-I by which the Commission:  (1) accepted Black Hills’ Petition for Declaratory Order; (2) referred to the ALJ the merits of the Petition for Declaratory Order; (3) waived response time to Black Hills’ Motion to Stay or Consolidate; (4) consolidated Proceeding Nos. 18F-0067E and 18D-0141E for all purposes; and (5) referred to the ALJ the remainder of Black Hills’ requests, including its 

8. request to stay discovery in the Complaint proceeding pending resolution of its Petition for Declaratory Order.
  

9. Decision No. R18-0177-I (mailed on March 14, 2018) granted an extension of time to March 29, 2018 for all parties to file Responses to AltaGas’ Motion for Summary Judgment.  Decision No. R18-0177-I also stayed the entirety of Proceeding No. 18F-0067E pending the final resolution before the Commission of Black Hills’ Petition for Declaratory Order, except for procedures related to the AltaGas Motion for Summary Judgment.

10. On March 29, 2018, San Isabel and Black Hills filed their Responses to AltaGas’ Motion for Summary Judgment.  
11. Decision No.  R18-0734-I (mailed on August 28, 2018) granted AltaGas’ Motion for Summary Judgment in part, as to the allegations and claims in the Complaint relating to the Peak View wind facility, but denied the Motion for Summary Judgment as to the allegations and claims in the Complaint relating to the Busch Ranch wind facility.  
12. Decision No. R18-0309-I (mailed on May 2, 2018) established a briefing schedule on the merits of the Petition for Declaratory Order.  In setting the briefing schedule, the ALJ noted in obiter dictum that, “The primary threshold legal issue in these consolidated proceedings is whether Black Hills’ self-supply of station power to its Busch Ranch and Peak View wind facilities is not a retail sale subject to Commission regulation.”
 

13. Decision No. R18-0328-I (mailed on May 10, 2018) granted San Isabel’s Unopposed Motion for Extension of Time to respond to Black Hills’ Petition for Declaratory Order and extended the deadlines for filing responses (to June 7, 2018) and motions for leave to file replies (to June 21, 2018).  
14. On June 4, 2018, Black Hills filed an “Unopposed Motion for Leave to File Amended Petition for Declaratory Ruling, Waiver of Response Time, and Request for Expedited Ruling,” as well as the “Amended Verified Petition for Declaratory Ruling” (Amended Petition).
  Black Hills stated that recently discovered information relating to the manner in which it bills and accounts for station power at the Busch Ranch wind facility required it to amend the original Petition for Declaratory Order.
15. Decision No. R18-0421-I (mailed on June 5, 2018) granted leave to Black Hills to file the Amended Petition, and it extended until June 21, 2018 the time for the other parties to file responses to the Amended Petition.  
16. San Isabel filed its Response to Black Hills’ Amended Petition on June 7, 2018, and AltaGas filed its Response to Black Hills’ Amended Petition on June 7, 2018.  

17. On July 3, 2018, Black Hills timely filed a “Motion for Leave to Reply to San Isabel’s Response to Black Hills’ Amended Verified Petition for Declaratory Relief” (Motion for Leave to Reply), as well as the Reply to San Isabel’s Response along with the Motion for Leave to Reply.  On July 16, 2018, San Isabel filed a response to Black Hills’ Motion for Leave to Reply.
  
18. On August 10, 2018, Black Hills filed an “Unopposed Motion to Change Proceeding Caption” in order to change its name from “Black Hills/Colorado Electric Utility Company, LP” to “Black Hills Colorado Electric, Inc.”
  Decision No. R18-0421-I (mailed on June 5, 2018) granted the Unopposed Motion to Change Proceeding Caption and changed the caption of this Proceeding accordingly.  

19. In rendering this Decision, the ALJ has considered all arguments and authorities presented by the Parties regarding the Amended Petition for Declaratory Order, including those arguments and authorities not specifically addressed in this Decision.  Arguments raised by any Party that are not specifically discussed and decided in this Decision are denied as without merit.  
B. Ruling on Black Hills’ Motion for Leave to Reply to San Isabel’s Response to the Amended Petition for Declaratory Order.
20. Rule 1308(b) of the Rules of Practice and Procedure, 4 CCR 723-1,
 provides in relevant part that:

No response may be filed to an answer, response, or notice, except upon motion.  Any motion for leave to file a response must demonstrate a material misrepresentation of a fact, an incorrect statement or error of law, or accident or surprise which ordinary prudence could not have guarded against. …  
21. In its Motion for Leave to Reply, Black Hills argues that it should be granted leave to reply, because San Isabel’s Response:  (1) includes surprise by arguing a new theory of law to which Black Hills has had no opportunity to respond; and (2) is replete with material misstatements of applicable facts and with misconstrued case law.  Specifically, Black Hills asserts inter alia that:  (1) San Isabel misstates the law by claiming that whether a retail sale has occurred is irrelevant to determining whether the Commission has authority to regulate the provision of station power to Black Hills’ wind facilities located in San Isabel’s service territory; (2) San Isabel’s interpretation of the doctrine of regulated monopoly ignores the element of duplication of facilities and erroneously claims that there are no exceptions to a utility’s right to serve under its CPCN; and (3) San Isabel’s reliance on the decisions in Aquila, Inc. v. San Isabel Electric Association, Inc., Docket No. 03F-282E, misstates holdings and omits material portions of the decisions.
  

22. San Isabel asserts that none of the reasons argued by Black Hills support granting the Motion for Leave to Reply.  San Isabel argues that whether a retail sale (or any sale at all) occurs when Black Hills supplies station power to the wind facilities is irrelevant.  Instead, San Isabel claims the legal issue is whether the Commission has the authority to regulate Black Hills’ provision of electric service to the wind facilities located in San Isabel’s certificated service territory.  San Isabel argues the Commission’s decisions in Cogentrix of Alamosa, LLC v. San Luis Valley Rural Electric Cooperative, Proceeding No. 14D-1013E, are inapposite because they concerned an issue of federal preemption.  San Isabel argues that it has not misconstrued Colorado law on the doctrine of regulated monopoly or the Commission decisions in Aquila, Inc. v. San Isabel Electric Association, Inc., Docket No. 03F-282E.  Finally, San Isabel claims several times that the substantive question of which utility is authorized to provide electric service for station power to Busch Ranch and Peak View is not yet before the Commission.
   

23. Black Hills has satisfied the requirements of Rule 1308(b) of the Rules of Practice and Procedure, 4 CCR 723-1.  The ALJ will grant the Motion for Leave to Reply.
24. First, the issue of whether supplying station power to Busch Ranch and Peak View is a retail sale of electricity, or a sale at all, is relevant.  The Cogentrix proceeding was a complaint for a declaratory order, and one threshold issue was whether the Commission, the Federal Energy Regulatory Commission (FERC), or both had jurisdiction to determine whether the supply of “back-feed power” (or station power) to Cogentrix’s solar generation facility was a retail sale of electricity.
  The Commission concluded in Cogentrix that it had jurisdiction to determine whether the supply of station power to a solar generation facility was a retail sale of electricity and to establish the methodology (netting or otherwise) to decide that question.
  San Isabel’s arguments that this issue is not relevant are an incorrect interpretation of the Commission’s Cogentrix decisions.   

25. Second, San Isabel’s argument on the doctrine of regulated monopoly claims that Black Hills’ argument about duplication of facilities is irrelevant to the issue of regulated monopoly.
  But see §§ 40-5-101(1)(b) and 40-5-101(2), C.R.S., and Public Service Co. of Colo. v. Public Utilities Comm’n., 765 P.2d 1015, 1024 (1988) (“The doctrine of regulated monopoly is designed to protect the interests of the public as a whole, by preventing competition and inefficient duplication of services,” citing Public Service Co. v. Public Utilities Comm’n., 142 Colo. 135, 350 P.2d 543 (1960)).  The issue of duplication of facilities is clearly relevant to the regulated monopoly analysis needed to resolve this dispute over which public utility may serve these wind facilities in San Isabel’s service territory.  San Isabel’s argument to the contrary is incorrect.  
26. Third, the ALJ agrees that San Isabel misconstrues the Commission’s holdings in Aquila, Inc. v. San Isabel Electric Association, Inc., Docket No. 03F-282E.  In that case, San Isabel provided electric service to its headquarters building and its warehouse, as well as to a commercial building out of which a subsidiary operated an unregulated propane business; all three locations were located in Aquila, Inc.’s (Aquila) certificated service territory.  Whether San Isabel’s delivery of power to these buildings was a sale of electricity (retail or not) was not an issue in that litigation, and the Commission’s decisions did not address that issue.  Ultimately, the Commission held that San Isabel could continue providing service to its headquarters and warehouse buildings; under the doctrine of laches, Aquila had waited too long to complain that San Isabel served those buildings.  The Commission ordered San Isabel to cease serving the propane business building and to remove its facilities, which had duplicated Aquila’s facilities.
  In its decision on Applications for Rehearing, Reargument, or Reconsideration, the Commission limited its findings and conclusions to the specific facts and issues in that case and held that:  

[T]he Decision only applies to the San Isabel buildings in question here.  Our findings dealt with the possible duplication of service and resulting increase in rates on the retail side only.  We did not express nor intend that our findings would extend to a utility’s ability to provide service to its generation or substation facilities located in the service territory of another utility.

27. Black Hills’ Reply will be accepted and considered by the ALJ.  
II. FINDINGS, DISCUSSION, AND CONCLUSIONS

28. San Isabel is a Colorado cooperative electric association, which owns and operates an electric distribution system and provides electric service to its members and 
non-member customers in all or parts of seven counties in Southern Colorado including Pueblo, Huerfano, Las Animas, Otero, Custer, Costilla, and Fremont Counties.  Pursuant to § 40-9.5-103, C.R.S., San Isabel’s members have voted to exempt San Isabel from Commission regulation under Articles 1 through 7 of Title 40, C.R.S.  Accordingly, San Isabel is regulated by the Commission pursuant to § 40-9.5-101, C.R.S. et seq.  
29. San Isabel is exempt from the Commission’s Transmission Planning Rules, which require other regulated electric utilities to file, each even year, 10-year transmission plans and 20-year conceptual long-range transmission system scenarios.
  However, San Isabel is required to file annual reports with the Commission regarding new construction or extension of transmission facilities or projects.
  
Black Hills is a public utility subject to the Commission’s jurisdiction pursuant to Article XXV, Colo. Const., and § 40-1-103, C.R.S.  Black Hills is engaged inter alia in the 

30. generation, transmission, distribution, and purchase of electricity in service territories within the State of Colorado for which it holds various CPCNs or territorial grandfather rights.  Black Hills is subject, as relevant to the Amended Petition, to Rules 3205 and 3206, to Rule 3625 et seq., and to Rule 3650 et seq., 4 CCR 723-3.  
31. AltaGas is a Delaware limited liability company, authorized to do business in Colorado.  AltaGas was engaged in the generation of electricity in Colorado as an undivided 50 percent owner with Black Hills of the Busch Ranch wind facility, pursuant to the confidential Busch Ranch Wind Project Participation Agreement (Participation Agreement) dated as of December 22, 2011, and a Renewable Energy Sales Agreement (RESA) dated as of December 22, 2011.  AltaGas is not a public utility within the definition in § 40-1-103, C.R.S.  Pursuant to the Participation Agreement with AltaGas, Black Hills has been operating the Busch Ranch wind facility.
  
32. San Isabel holds a CPCN issued by the Commission in Decision No. 49302 (dated January 13, 1958) in Application No. 15758, authorizing it to provide electric service in Las Animas, Huerfano, Pueblo, Freemont, and Custer Counties in Colorado.  
33. San Isabel also holds a CPCN issued by the Commission in Decision No. 76421 (dated December 9, 1970) in Application No. 23873 et al., which expanded its service territory and authorized it to provide electric service in designated areas in Pueblo County, Colorado.  Decision No. 76421, Ordering Paragraph 8 at p.11, states as follows:  
Nothing contained herein shall be interpreted to preclude a utility from traversing an area certificated to another utility with transmission or distribution feeder lines or from locating substations or other needed facilities therein.   

34. Busch Ranch is a 29.04 Megawatt name-plate rated, wind-powered electric generation facility located in Huerfano County, Colorado.  In Decision No. C11-0872 (issued on August 12, 2011), the Commission granted a CPCN to Black Hills to develop, to construct, and to own 50 percent of the wind turbines and other facilities at Busch Ranch.
  Busch Ranch is a renewable energy resource and a utility rate-based renewable energy resource,
 which became operational in October 2012.  Busch Ranch is located in San Isabel’s certificated service territory pursuant to the CPCN granted in Decision No. 49302.  
35. Pursuant to the signed RESA between AltaGas (as Seller) and Black Hills (as Buyer), AltaGas and Black Hills each receive and own 50 percent of the electric energy and Environmental Attributes produced by Busch Ranch.
  Black Hills has been the operator of Busch Ranch.  Pursuant to the RESA, AltaGas has been responsible for “any costs associated with all interconnection, electric losses, transmission and ancillary service arrangements and other associated costs” required to deliver AltaGas’ share of the renewable energy from the wind facility to Black Hills at the electric interconnection point.  Black Hills has been responsible for “any costs associated with all electric losses, transmission and ancillary service arrangements and other associated costs” required to receive AltaGas’ share of the renewable energy at the electric interconnection point and to deliver AltaGas’ renewable energy to Black Hills from and beyond the electric interconnection point.
  
36. Busch Ranch is interconnected to the transmission infrastructure owned and operated by Black Hills, specifically, the 36-mile long Rattlesnake Butte 115 kV transmission line and the Rattlesnake Butte substation.  Black Hills obtains electricity generated by Busch Ranch and delivers station power to Busch Ranch via this interconnected transmission infrastructure.  
37. Black Hills’ Rattlesnake Butte 115 kV Project, including the 115 kV transmission line, substation, and associated transformers, was approved by the Commission without requiring a CPCN; that is, the project was found to be in the ordinary course of business pursuant to 
§ 40-1-103, C.R.S.
  The Rattlesnake Butte 115 kV transmission line and substation are located in Huerfano County in San Isabel’s certificated service territory.  The Commission approved the addition of a new terminal in the Rattlesnake Butte 115 kV substation to accommodate the Peak View wind facility.
  San Isabel did not object to, or even comment upon, the proposed construction of the Rattlesnake Butte 115 kV transmission line and substation.
  
38. The Commission approved construction and operation of Black Hills’ Rattlesnake Butte 115 kV transmission line and substation, knowing that they are located within San Isabel’s certificated service territory.  This Decision constitutes clear evidence that the Commission continues to apply the principle, announced in Decision No. 76421 that granting a service territory CPCN to one utility should not preclude a second utility from traversing the first utility’s certificated service area with the second utility’s transmission or distribution feeder lines, or from locating substations or other needed facilities in the first utility’s certificated service territory.

39. Busch Ranch requires electricity to operate.  “Station power” is “the electric energy used for the heating, lighting, air-conditioning, and office equipment needs of the buildings on a generating facility’s site, and for operating the electric equipment that is on the generating facility’s site.”
  
40. During certain periods, Busch Ranch generates and self-supplies the station power required for it to operate.  However, during periods when Busch Ranch does not generate and self-supply station power, station power must be supplied to Busch Ranch from another source.  Black Hills has supplied, and continues to supply, station power to Busch Ranch when Busch Ranch does not generate enough electricity to self-supply its own station power.  Station power is then produced by Black Hills’ other generation sources and delivered to Busch Ranch via Black Hills’ Rattlesnake Butte 115 kV transmission facilities.  

41. On November 30, 2018, the FERC approved the acquisition by Black Hills Electric Generation, LLC (Black Hills Generation) of 100 percent of the equity interest in AltaGas from its parent corporation, AltaGas Power Holdings (U.S.) Inc.
  Black Hills Generation is an indirect subsidiary of Black Hills Corporation involved in developing, owning, and operating electric generation facilities.  (Black Hills Generation is thus an affiliate of Black Hills.)  As a result of the acquisition, Black Hills Generation will own AltaGas and its undivided 50 percent interest in the existing Busch Ranch wind facility.  The FERC noted that, following the acquisition, the FERC would continue to have jurisdiction over AltaGas’ market-based rates and the market-based rates for wholesale sales of Black Hills Generation and its affiliates.
  No comments, protests, or interventions were filed opposing the acquisition.
  The FERC approved the unopposed transaction, concluding that the acquisition of AltaGas by Black Hills Generation is consistent with the public interest, inter alia subject to a condition that the authorization “is without prejudice to the authority of the Commission [i.e., the FERC] or any other regulatory body with respect to rates, service, accounts, valuation, estimates or determinations of costs or any other matter….”
  The expected closing date is not stated in the FERC Order.  
42. Peak View is a 60 Megawatt wind-powered electric generation facility located 
in Huerfano and Las Animas Counties, Colorado.  On November 6, 2015 in Decision 
No. C15-1182, the Commission granted a CPCN to Black Hills to purchase and to own Peak View.
  Peak View was constructed by Invenergy Wind Development Colorado LLC and then sold to Black Hills pursuant to a Build Transfer Agreement.
  Peak View became operational in November 2016.  Peak View is located within San Isabel’s certificated retail service territory under San Isabel’s CPCN granted in Decision No. 49302.  
43. The Peak View wind facility is also interconnected to Black Hills via the Rattlesnake Butte 115 kV transmission line and substation.  Black Hills obtains electricity from Peak View and delivers station power to Peak View via this interconnected transmission infrastructure.  
44. Peak View requires station power to operate the electric equipment located on the wind facility’s site.  
45. During certain periods, Peak View generates and self-supplies the station power that it requires to operate.  However, during periods when Peak View does not generate and 
self-supply station power, Black Hills has supplied, and continues to supply, station power to Peak View when Peak View does not generate and self-supply its own station power.  Station power is then produced by Black Hills’ other generation sources and delivered to Peak View via Black Hills’ Rattlesnake Butte 115 kV transmission facilities.  

46. The Commission has subject matter jurisdiction over this Proceeding.  

47. The Commission has personal jurisdiction over each of the Parties.  

48. The Commission has jurisdiction over the certificated service territories of San Isabel and of Black Hills, over the Busch Ranch and Peak View wind facilities, and over Black Hills’ Rattlesnake Butte 115 kV transmission line and substation facilities.  

A. The Amended Petition for Declaratory Order, Responses, and Reply.
49. In the Amended Petition, Black Hills argues that that its self-supply (and netting) of station power to the Busch Ranch and Peak View wind facilities is not a retail sale of electricity subject to Commission regulation under Colorado law.  If the Commission finds that supplying station power is not a retail sale, then Black Hills argues that it has not violated San Isabel’s right to serve under its CPCN, and Black Hills requests a declaratory order finding that it has not violated San Isabel’s service territory CPCN.
  Black Hills also argues that Colorado’s public policy supporting the development of renewable energy supports the declaratory order it seeks.
  
50. In its response, San Isabel asserts that Black Hills’ statement of the issue is too narrow and assumes that the Commission is only empowered to regulate retail sales of electricity.  San Isabel states that it does not object to Busch Ranch and Peak View self-supplying electricity for station power with electricity generated by the wind facilities.
  San Isabel then argues that  “the proper question is whether Black Hills’ provision of electric service for station power to Busch Ranch and Peak View is subject to Commission regulation”
  When the wind facilities are not self-supplying station power, San Isabel maintains that the Commission has authority to regulate the provision of electric service, when a utility’s (here Black Hills) facilities are located in the certificated service territory of another regulated utility (here San Isabel) whether or not a sale of electricity has occurred.  San Isabel also argues that Black Hills’ supply of one-half of the station power to AltaGas at Busch Ranch, for which in the past AltaGas paid Black Hills or which was not netted, constitutes a sale of electricity that the Commission should regulate.
  In support of its argument, San Isabel relies upon Article 25, Colo. Const.; on the doctrine of regulated monopoly; and on the Commission’s decisions in Aquila, Inc. v. San Isabel Electric Association, Inc., Docket No. 03F-282E.  San Isabel attempts to distinguish the Commission’s decisions in Cogentrix of Alamosa, LLC v. San Luis Valley Rural Electric Cooperative, Proceeding No. 14D-1013E, and urges the ALJ to ignore Black Hills’ public policy arguments, which San Isabel claims are irrelevant.
  Finally, San Isabel argues that the substantive question of which utility is authorized to provide electric service for station power to Busch Ranch and Peak View is not yet before the Commission.
  
51. In its Response to the Amended Petition, AltaGas states that, pursuant to the Busch Ranch Wind Project Participation Agreement between Black Hills and AltaGas dated December 22, 2011, Black Hills and AltaGas each own a 50 percent undivided interest in the Busch Ranch project as tenants in common.  AltaGas’ half of the electricity generated by Busch Ranch’s wind turbines has been delivered and sold to Black Hills by AltaGas pursuant to the RESA.  If the Commission were to order that San Isabel deliver station power to Busch Ranch, AltaGas argues that San Isabel would be required to upgrade its transmission and related facilities, thereby duplicating Black Hills’ Rattlesnake Butte 115 kV transmission line and related facilities.  If that were the result of the Commission’s decision, such duplication would be contrary to the public policy against duplicating facilities (i.e., contrary to the doctrine of regulated monopoly).  Moreover, AltaGas is concerned that station power supplied by San Isabel would be less reliable and more expensive (due to the high cost of constructing and maintaining transmission facilities to deliver less than 350 MWh of station power).  AltaGas supports the declaratory ruling sought in Black Hills’ Amended Petition.
  
52. In its Reply to San Isabel’s Response, Black Hills asserts that San Isabel improperly attempts to reframe the legal issue in this proceeding and that the central issue is whether or not providing station power to the wind facilities is a retail sale.  Black Hills argues that San Isabel misinterprets the doctrine of regulated monopoly and misstates the exceptions to a utility’s exclusive right to serve, including the Commission’s decisions in Aquila. v. San Isabel, supra.  Black Hills asserts that the policy implications of regulating station power should not be ignored.  Finally, Black Hills asks that the ALJ grant the declaratory order requested in its Amended Petition.
  

B. Ruling on the Amended Petition for Declaratory Order.
53. Rule 1304(i)(II) of the Rules of Practice and Procedure, 4 CCR 723-1, states that, “The Commission may issue a declaratory order to terminate a controversy or to remove an uncertainty affecting a petitioner with regard to any tariff, statutory provision, or Commission rule, regulation, or order.”  Rule 1304(i)(III), 4 CCR 723-1, states that, “At its discretion, the Commission may grant, deny, or dismiss any petition seeking a declaratory order.”  
1. Statement of the legal issues Raised by the Amended Petition.
54. First, both Black Hills and San Isabel misconstrue language in an Interim Decision to be an “approved” or “adopted” statement of the threshold legal issue in this Consolidated Proceeding.  In Decision No. C18-0172-I, when the Commission inter alia accepted Black Hills’ Petition for Declaratory Order and consolidated Proceeding 
Nos. 18F-0067E and 18D-0141E, the Commission stated that Black Hills requested, “an order declaring that the station power Black Hills provides to its Busch Ranch and Peak View wind facilities is not retail sale of electricity subject to Commission regulation….”
  
55. In Decision No. R18-0309, the ALJ observed that, “The primary threshold legal issue in these consolidated proceedings is whether Black Hills’ self-supply of station power to its Busch Ranch and Peak View wind facilities is not a retail sale subject to Commission regulation.”
  This statement merely reiterated the language used by the Commission in Decision No. C18-0172-I.  The ALJ’s use of the phrase “primary threshold legal issue” was not intended to foreclose, nor did it foreclose, a decision on the secondary threshold legal issues in this Consolidated Proceeding.  Those secondary threshold legal issues include whether Black Hills has violated San Isabel’s right to serve under its service territory CPCN and whether Black Hills could continue to provide electric service for station power to Busch Ranch and Peak View, or whether the Commission should order that San Isabel should provide station power to these wind facilities.  

2. The Legal Issues that are now Ripe for Decision. 

56. Second, while San Isabel concedes that the “Commission is empowered to determine which public utility is authorized to provide electric service to Busch Ranch and Peak view,”
 it nevertheless argues that the substantive question of which utility is authorized to provide electric service for station power to Busch Ranch and Peak View is not yet before the Commission.
  The ALJ finds and concludes that this argument is without merit.  In the Amended Petition, Black Hills requests an order in this Proceeding declaring “that the station power Black Hills supplies to its Busch Ranch and Peak View wind facilities is not a retail sale of electricity subject to Commission regulation under Colorado law.”
  The Amended Petition then clearly requests an order declaring “that Black Hills has not violated [San Isabel’s] right to serve under its CPCN.”
  In deciding the merits of the Amended Petition, the ALJ must also determine the legal issue of whether Black Hills has violated San Isabel’s right to serve under its service territory CPCN, which necessarily requires the ALJ to resolve the legal issue of which utility has the authority to provide station power to the Busch Ranch and Peak View wind facilities.  

57. A declaratory judgment proceeding (or a declaratory order proceeding before the Commission) must be based on an actual controversy.  Metal Management West, Inc. v. State, 251 P.3d 1164, 1174 (Colo. App. 2010).  The ripeness doctrine requires an actual case or controversy between the parties that is sufficiently immediate and real to warrant adjudication.  Uncertain or contingent future matters should not be considered, because the injury is speculative and may never occur.  Jessee v. Farmers Ins. Exchange, 147 P.3d 56, 59 (Colo. 2006).  A review of the pleadings herein addressing Black Hills’ Amended Petition clearly demonstrates that, at this point in the case, there clearly is an actual controversy between the Parties that warrants adjudication.  The legal issues of whether, by providing station power to Busch Ranch and Peak View, Black Hills has violated San Isabel’s service territory CPCN and whether Black Hills could continue to provide electric service for station power to the two wind facilities are ripe for adjudication at this time and are squarely before the ALJ in deciding the merits of the Amended Petition.  

3. San Isabel’s Re-framed Legal Issue.
58. Third, San Isabel’s re-framed legal issue – whether the Commission has the authority to regulate Black Hills’ provision of electric service for station power to the Busch Ranch and Peak View wind facilities located in San Isabel’s certificated service territory – is answered in the affirmative.  There should be no serious question that the Commission has such regulatory authority.  

59. Under Article XXV, Colo. Const., the Commission has “all power to regulate the facilities, service and rates and charges therefor” of every public utility operating within the State of Colorado.  The Commission’s broad legislative authority under Article XXV, Colo. Const., to regulate public utilities and their facilities, services, and rates can be restricted by a specific statutory provision enacted by the General Assembly.  See e.g., Colorado Office of Consumer Counsel v. Mountain States Tel. & Tel. Co., 816 P.2d 278, 283 (Colo. 1981); Colorado-Ute Electric Ass’n., Inc. v. Public Utilities Comm’n., 760 P.2d 627, 636-639 (Colo. 1981); and Mountain States Tel. & Tel. Co. v. Public Utilities Comm’n., 576 P.2d 544, 547-548 (Colo. 1978).  Moreover, the Commission’s “authority under article XXV is not narrowly confined, but extends to incidental powers which are necessary to enable it to regulate public utilities.”  Mountain States Tel. & Tel. Co. v. Public Utilities Comm’n., 763 P.2d 1020, 1025-1026 (Colo. 1988).
  
60. Black Hills is a public utility, as defined in § 40-1-103(1)(a), C.R.S.  The Commission has jurisdiction and authority to regulate Black Hills’ Colorado intrastate facilities, services, and rates.  San Isabel is still a public utility, pursuant to § 40-1-103(2)(a), C.R.S., even though its members have voted to exempt San Isabel from regulation under Articles 1 through 7 of the Public Utilities Law, as allowed by §§ 40-9.5-103 and 40-9.5-104, C.R.S.  Pursuant to 
§ 40-9.5-105(1), C.R.S., the Commission retains jurisdiction over San Isabel’s existing service territories.  Pursuant to §§ 40-9.5-105(2) through 40-9.5-105(6), C.R.S., under the enumerated circumstances the Commission has the authority to expand, to reduce, or to enforce San Isabel’s service territories.  Hence, the Commission has jurisdiction over both San Isabel and Black Hills in this Proceeding.  Pursuant to §§ 40-2-124(1)(f) and 40-5-101(1)(a), C.R.S.; Rules 3205; 3206; 3625 through 3627; and 3650 through 3668 of the Rules Regulating Electric Utilities, 4 CCR 723-3, the Commission had (and has) the authority to regulate the Busch Ranch and Peak View wind facilities and the Rattlesnake Butte transmission facilities and substation used to deliver station power generated off-site to these wind facilities.
  
61. Therefore, the Commission has the jurisdiction and the authority to regulate Black Hills’ provision of electric service for station power to the Busch Ranch and Peak View wind facilities located in San Isabel’s certificated service territory.  
Decision No. C15-0307-I (mailed on April 7, 2015) in Cogentrix of Alamosa, LLC v. San Luis Valley Rural Electric Cooperative, Proceeding No. 14D-1013E, has already decided the issue as re-framed by San Isabel.  The Cogentrix proceeding was a complaint for a declaratory order, in which a threshold issue was whether the Commission, FERC, or both had jurisdiction to determine whether the supply of station (or “back feed”) power by Public Service Company of Colorado (Public Service) over its transmission facilities to Cogentrix’s solar generation facility, located within the service territory of another cooperative electric association, was a retail sale of electricity.
  Other issues in Cogentrix were whether the Commission has the jurisdiction to establish a netting methodology to account for the supply of station power, and which utility could provide station power when the solar generating facility was located in another utility’s certificated service territory and did not self-generate station power.
  The 

62. Commission concluded that it has jurisdiction to determine whether the supply of station power to the solar generation facility was a retail sale of electricity and to establish the methodology (netting or otherwise) to decide whether the supply of station power to the solar facility was a retail sale.  The Commission also concluded that establishing a methodology to determine whether station power was a retail sale of electricity would not effectively set the utility rate for the station power supplied to the solar facility.
  

63. The Commission’s Cogentrix decision is well-reasoned and persuasive.  The ALJ finds and concludes, therefore, that the Commission has the jurisdiction and authority to determine whether Black Hills’ supply of station power to the Busch Ranch and Peak View wind generation facilities is a retail sale of electricity and to determine the methodology (netting or otherwise) for accounting for station power in deciding if the supply of station power here is a retail sale.  The ALJ also finds and concludes that establishing a methodology to determine whether station power was a retail sale of electricity will not set the utility rate for the station power supplied to the wind generation facilities.  
4. Whether Black Hills’ Remote Supply of Station Power is a Retail Sale.
64. Fourth, the primary legal issue here is whether the remote supply of station power by Black Hills to the Busch Ranch and Peak View wind facilities is a retail sale of electricity subject to Commission regulation.  During 2017 Black Hills supplied (i.e., back-fed) 329.195 MWh in station power to Busch Ranch out of 91,915.402 MWh of total electricity generated.  For Peak View in 2017, Black Hills supplied 426.307 MWh in station power, while Peak View generated a total of 198,846.500 MWh of electricity.  On average in 2017, the 
back-fed station power comprised only 0.26 percent of the total generation output of the two wind facilities combined.
  
65. Generating facilities cannot operate without station power.  FERC has held that station power is integral to the production of power and an absolutely essential part of the operations of a generator.  Station power is not an independent, unrelated service that the generator can choose to buy.
  When vertically-integrated utilities
 supply station power, FERC has found that:

In general, vertically-integrated utilities … have historically treated station power as “negative generation.”  That is, the energy output of a generation facility typically was recorded as its gross output less the power consumed at the facility.  Station power used when the generator was not operating likewise was treated as negative generation.  To the extent that a generation facility’s station power needs were not met with on-site power production, the facility received the necessary energy from the utility’s transmission and/or distribution facilities.  In the case of an integrated utility, such energy typically was supplied by its other generation stations….

***

In sum, there generally are three possible ways in which a generator facility’s station power requirements may be met:  (1) on-site self-supply; (2) remote 
self-supply; or (3) third-party supply.  In the first scenario, the generator’s gross output equals or exceeds it station power requirements (positive net output), which in the second and third scenarios, the generator gross output can be less than the station power requirement (negative net output).

For both on-site self-supply and remote self-supply, the generator is using only its own generating resources.  It is not consuming another party’s energy.  The generator typically accounts for its self-supply of station power by netting station power requirements against gross output.
  

66. In Colorado, Black Hills is a vertically-integrated electric utility.  
67. In Southern California Edison Co. v. FERC, 603 F.3d 996 (D.C. Cir. 2010), cited by the Commission in Decision No. C15-0307-I, the Court of Appeals for the District of Columbia Circuit (D.C. Circuit) addressed the fundamental jurisdictional question of which regulatory agency determines (and establishes the criteria/methodology for determining) whether a retail sale has occurred.  FERC had held that, under its transmission jurisdiction, its adopted methodology for netting station power did not encroach on a state public utility commission’s jurisdiction over retail sales, because no retail sale had occurred.
  The D.C. Circuit held that FERC’s holding – that the state lacks jurisdiction because FERC believed no retail sale had taken place – begged the jurisdictional question.  The D.C. Circuit concluded that state public utility commissions, not FERC, have the jurisdiction to determine when a retail transaction takes place.
  The D.C. Circuit vacated the FERC order and remanded for further proceedings. 
  
68. Indeed, § 201(b) of the Federal Power Act gives FERC jurisdiction over “the transmission of electric energy in interstate commerce” and the “sale of electric energy at wholesale in interstate commerce,” as well as “all facilities for such transmission or sale.”  The states, however, retain jurisdiction over “any other sale of electric energy” and “over “facilities used for the generation of electric energy or over facilities used in local distribution or only for the transmission of electric energy in intrastate commerce.”
  

69. On remand from the D.C. Circuit, FERC concluded that it lacked jurisdiction to determine when the provision of station power constitutes a retail sale and indicated that the netting interval in a tariff filed with FERC could only govern FERC-jurisdictional transmission charges, not retail charges.  FERC also found that the “states need not use the same methodology the Commission uses to determine the amount of station power that is transmitted in interstate commerce to determine the amount of station power that is sold at retail.”
  Calpine Corporation, an independent generator, appealed FERC’s remand orders.  
70. In the decision from that appeal, Calpine Corp. v. FERC, 702 F.3d 41 
(D.C. Cir. 2012), the D.C. Circuit also summarized the three means by which generators may procure station power:  (1) “on-site” self-supply, which redirects some of the generator’s outbound electricity for internal use; (2) “remote” self-supply, in which electric power is obtained from an affiliated, off-site generation facility; or (3) “third-party” supply, in which electric power is produced by unaffiliated, third-party providers and drawn from the grid.
  The D.C. Circuit held that FERC lacks authority under either its transmission or wholesale jurisdiction to regulate third-party provision of station power and netting intervals.
  The D.C. Circuit also rejected Calpine’s argument that FERC’s jurisdiction over station power preempts state regulation of station power, concluding there was no preemption: “the present case … deals with FERC’s authority to regulate truly local charges [i.e., retail sales charges].”
  The D.C. Circuit affirmed the remand decision, holding that FERC’s determination – that it lacked jurisdiction to regulate third-party provision of station power and netting intervals – was not arbitrary or capricious.
  
71. In Calpine Corp. v. FERC, supra, the D.C. Circuit again affirmed FERC’s holding that state commissions, not FERC, have jurisdiction to determine when the provision of station power constitutes a retail sale, and the Court cited with approval many of FERC’s findings in PJM II about station power.
  
72. In PJM II, FERC held that when a generator self-supplies station power, either on-site or remotely from its other generation facilities, there is no sale for end-use or otherwise.
  FERC explained its reasoning:
Because a self-supplying generator is not using another’s generating facilities, it is not causing another to incur costs associated with the usage of the other’s generating resources that would warrant a form of consideration.  In other words, there is no sale (for end use or otherwise) between two different parties, but only one party using its own generating resources for the purposes of self-supply and accounting for such usage through the practice of netting.
  

***

Thus, when a generator self-supplies its station power requirements and accounts for station power by netting its requirements against gross output, there is no sale (for end use or otherwise) in the first instance….

In short, we find that jurisdiction over the provision of station power depends on how it is supplied.  When a generator self-supplies its station power requirements, the traditional practice of netting appropriately reflects that there is no sale, whether for end use or otherwise.
  

73. The dispute in the instant Consolidated Proceeding concerns the remote supply by Black Hills, from its off-site generation facilities, of station power to the Busch Ranch and Peak View wind facilities when those generators are not generating electricity.  The supply of station power challenged by San Isabel in this Proceeding does not involve the third-party supply of station power drawn off the grid from an unaffiliated, third-party supplier.  FERC’s reasoning in PJM II regarding an electric utility generator’s self-supply of station power is well-reasoned and persuasive.  The ALJ will adopt FERC’s rationale from PJM II to resolve this legal issue in Colorado.  

74. The Commission has the jurisdiction and authority to regulate the supply of station power to wind generation facilities within the State of Colorado.  The ALJ finds and concludes that when Black Hills self-supplies station power, either on-site or remotely, to the Busch Ranch and Peak View wind facilities, there is no sale of electricity for end use or otherwise.  Hence, Black Hills’ self-supply of station power is not a retail sale of electricity.  Moreover, the ALJ agrees, as FERC found in PJM II,
 that station power is a necessary input to energy production and the operations of the wind facilities.  Whether station power is 
self-generated, or supplied remotely by Black Hills from its off-site generation sources and its transmission facilities, there is no sale of electricity for end use; and thus no retail sale of electricity has occurred.  
75. Black Hills is self-supplying station power, or remotely supplying station power from its off-site generation and transmission facilities, and not drawing station power from 
third-party suppliers.  Therefore, Black Hills may continue to account for station power at the Busch Ranch and Peak View wind facilities by netting its station power requirements against the gross output of each wind facility.  
76. San Isabel argues that, because in the past Black Hills had invoiced and AltaGas had paid money for one-half of the remotely supplied station power at Busch Ranch, the exchange was a retail transaction that the Commission must regulate.
  While the Commission has the jurisdiction and authority to regulate the supply of station power within the State of Colorado, the ALJ has already found that the supply of station power by Black Hills to Busch Ranch, whether on-site or remotely from off-site, is not a sale of electricity for end use.  Thus, Black Hills’ supply of station power to Busch Ranch cannot be a retail sale of electricity.  Station power is a necessary input to energy production and the operations of the Busch Ranch wind facility.  Indeed, FERC has characterized station power as “ʻnecessary to operate the facility and enable it to generate electricity [as] properly an internal cost of the facility, just as losses, boiler efficiencies, etc.’”
  Pursuant to the RESA, Black Hills is the operator of Busch Ranch, and Black Hills and AltaGas have been responsible for their portion of “any costs associated with … ancillary service arrangements and other associated costs” required to deliver AltaGas’ one-half of the renewable energy produced by Busch Ranch to Black Hills from and beyond the electric interconnection point.
  Pursuant to these portions of the RESA, it is appropriate for Black Hills and AltaGas each to have been responsible for their share of the internal operating costs for station power at Busch Ranch, including through payment arrangements they previously used or the current netting methodology.  

5. Should San Isabel be the Third-Party Supplier of Station Power to Busch Ranch and Peak View?  

77. Fifth, we turn to the secondary legal issues – whether, by remotely self-supplying station power to the Busch Ranch and Peak View wind facilities, Black Hills has violated San Isabel’s right to serve under its service territory CPCN, and the related issue of which utility has authority to provide station power to the Busch Ranch and Peak View wind facilities when they are not generating station power.  
78. Applying its interpretation of the doctrine of regulated monopoly, San Isabel argues that it has the exclusive right to provide electric service to everyone located in its certificated service territory, and there are no exceptions.
  San Isabel has misconstrued the doctrine of regulated monopoly, Colorado case law, and Commission decisions.  There are numerous exceptions to the exclusive right to serve principle.  For example, in Aquila, Inc. v. San Isabel Electric Association, Inc., Docket No. 03F-282E, while the Commission found that San Isabel was providing electric service to its headquarter and warehouse buildings located in Aquila’s certificated service territory, the Commission nevertheless allowed San Isabel to continue providing service to the headquarters and warehouse buildings.  Under the doctrine of laches, the Commission concluded that Aquila had waited too long to complain that San Isabel served those buildings.
  Moreover, the Commission has allowed another utility or motor carrier to provide service in the certificated service territory of an incumbent utility or carrier when there was a finding that the current service provided by the incumbent was substantially inadequate.
  Finally, San Isabel’s discussion of statutes in other states, which allow public utilities to serve their own facilities located in another public utility’s service territory, are inapposite.
  As previously discussed, under the Miller Brothers doctrine, the Commission has broad legislative authority under Article XXV, Colo. Const., to regulate public utilities and their facilities, services, and rates, unless the General Assembly enacts a specific statutory provision restricting that constitutional authority.  
Significantly, San Isabel’s arguments ignore the problem of duplication of facilities that the doctrine of regulated monopoly is intended to avoid.  The doctrine of regulated monopoly is designed to protect the interests of the public as a whole by preventing competition and inefficient duplication of utility services and facilities.
  Currently, San Isabel does not have adequate transmission and substation facilities in place to provide station power to Busch Ranch and Peak View.  The ALJ agrees with AltaGas that an expensive and inefficient duplication of facilities would be created if the Commission were to order San Isabel to provide station power to Busch Ranch and Peak View.  San Isabel’s new transmission and substation facilities would only be used when the wind facilities did not generate sufficient station power.  AltaGas expressed concerns that the San Isabel transmission facilities would be less reliable, more expensive, and duplicate Black Hills’ existing transmission facilities.
  The ALJ finds and concludes that, if San Isabel were to construct new transmission and substation facilities to serve 

79. Busch Ranch and Peak View, those facilities would duplicate Black Hills’ existing Rattlesnake Butte 115 kV transmission line and substation, which were approved by the Commission and constructed for the purpose of serving the Busch Ranch and Peak View wind facilities.  Such duplication of facilities would be contrary to the Commission’s duty to avoid duplication of public utility facilities and contrary to the doctrine of regulated monopoly.  

80. Consistent with the findings and conclusions already made, the ALJ also concludes that Black Hills has not violated San Isabel’s right to serve under its service territory CPCN.  Therefore, San Isabel does not have the authority or any right under its service territory CPCN to provide station power to the Busch Ranch and Peak View wind facilities.  Black Hills may continue to provide station power to the Busch Ranch and Peak View wind facilities and may account for station power by using the same netting methodology described in the Amended Petition.
6. The Relief Granted.
81. Based upon the foregoing discussion, findings, and conclusions, the ALJ will issue a declaratory order in this Proceeding finding and concluding that:  (1) the Commission has the jurisdiction and authority to regulate the supply of station power to the Busch Ranch and Peak View wind facilities; (2) the supply of station power by Black Hills to its Busch Ranch and Peak View wind facilities, whether on-site or remotely from off-site generation and transmission facilities, is not a sale of electricity for end use, nor is it a retail sale of electricity; (3) San Isabel does not have the authority under Colorado law or any right under its service territory CPCN to provide station power to the Busch Ranch and Peak View wind facilities; and (4) Black Hills has not violated San Isabel’s right to provide electric service under its service territory CPCN.  

82. Consistent with the discussion, findings, and conclusions in this Decision, the ALJ will grant the Amended Petition in part.  To the extent that Black Hills argues that the Commission does not have the jurisdiction or authority to regulate the supply of station power to the Busch Ranch and Peak View wind facilities, because they are not retail sales, the Amended Petition is denied.
83. The two counts in San Isabel’s Complaint in Proceeding No. 18F-0067E raise legal issues and request relief substantially similar to the legal issues and relief adjudicated by this Decision.  The First Claim for Relief alleges that Black Hills’ provision of electric service (i.e., the remote supply of station power) to Busch Ranch and Peak View wind facilities “violates San Isabel’s exclusive right to provide electric service”
 to Busch Ranch and Peak View under its service territory CPCN.  The Second Claim for Relief requests a “Declaratory Judgment” [i.e., a Declaratory Order under Rule 1304(i) of the Rules of Practice and Procedure, 4 CCR 723-1] asking the Commission to terminate the controversy or to remove uncertainty regarding San Isabel’s rights to provide electric service (i.e., remote station power when the Busch Ranch and Peak View wind facilities are not self-supplying station power).  As relief, San Isabel requests that the Commission declare that Black Hills’ supply of station power to Busch Ranch and Peak View violates San Isabel’s service territory CPCN and that San Isabel has the exclusive right to provide electric service (i.e., station power) when the Busch Ranch and Peak View wind facilities are not self-supplying station power.

84. This Recommended Decision resolves the legal issues raised by both Claims for Relief in the Complaint and denies the relief requested by San Isabel in the Complaint.  Therefore, San Isabel’s Complaint is moot.
  The Complaint in Proceeding No. 18F-0067E will be dismissed.   

85. The ALJ finds and concludes that the Parties should bear their own costs and expenses of this litigation.    
86. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.

III. ORDER

A. The Commission Orders That: 

1. The Petition for Declaratory Order filed by Black Hills/Colorado Electric Utility Company LP (now known as Black Hills Colorado Electric, Inc.) on March 5, 2018 is granted in part and denied in part, consistent with the discussion, findings, and conclusions in this Decision.
2. The stay of procedures in Proceeding No. 18F-0067E, entered in Decision No. R18-0177-I (mailed on March 14, 2018), shall be lifted as of the effective date of this Decision..  
3. The Complaint and Petition for Declaratory Relief filed on January 26, 2018, by San Isabel Electric Association Inc. against Black Hills/Colorado Electric Utility Company LP (now known as Black Hills Colorado Electric, Inc.) and AltaGas Renewable Energy Colorado LLC, is dismissed as moot.  

4. The remaining procedural schedule and deadlines established for Proceeding Nos. 18F-0067E and 18D-0141E shall be vacated.  

5. Each Party shall pay their own costs and attorney fees and shall satisfy their own liens, obligations, and debts, if any, of the litigation of these Proceedings.  

6. Proceeding Nos. 18F-0067E and 18D-0141E are closed. 

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.


b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the Administrative Law Judge and the parties cannot challenge these facts.  This failure to file a transcript or stipulation will limit what the Commission can review if exceptions are filed.

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded. 
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�  On July 10, 2018, Black Hills/Colorado Electric Utility Company, LP, was converted from a limited partnership to a C corporation, and its name was changed to Black Hills Colorado Electric, Inc.  


�  See Petition for Declaratory Ruling, pp. 1, 10 through 18, and 19.


� See Decision No. C18-0172-I (mailed on March 12, 2018), Paragraph Nos. 7, 10, 11, and 12 and Ordering under Paragraph Nos. 1 through 10 at pp. 4, 5, and 6.  Although Black Hills styled its pleading as a “Petition for Declaratory Ruling,” the Commission called it a “Petition for Declaratory Order” in Decision No. C18-0172-I.  Except for references to titles of pleadings, this Recommended Decision will use the term “Petition for Declaratory Order,” so as to avoid confusion and because Rule 1304(i), 4 CCR 723-1, uses that terminology.  


� Decision No. R18-0177-I stayed all the procedures necessary to litigate the Complaint in Proceeding No. 18F-0067E, including all discovery, preparing testimony, and re-scheduling the hearing on the Complaint.  Id., ¶¶ I.B.11 – 13 at pp. 4 and 5.  The Stay was ordered to continue in effect pending the final resolution before the Commission of the Petition for Declaratory Order.  See Decision No. R18-0309-I (mailed on May 2, 2018), ¶ I.B.15 and Ordering Paragraph No. 3 at pp. 4 and 5.  


�  Decision No. R18-0309-I, ¶ I.B.12 at p. 4.  The ALJ’s use of the phrase “primary threshold legal issue” was not intended to foreclose, and did not foreclose, there being secondary threshold legal issues in this Proceeding.  In its Petition for Declaratory Order, Black Hills framed the issue in this manner.  In consolidating the Complaint and the Petition for Declaratory Order, the Commission stated the issue the same as had Black Hills.  See Decision No. C18-0172-I, ¶ I.C.5 at p. 3, and Ordering Paragraph No. II.A.1 at p 5.  


�  The sworn Verification of Fredric C. Stoffel, Director of Regulatory for Black Hills Utility Holdings, Inc., attesting to the Amended Petition, was filed on June 7, 2018.  


�  In section II.B. (pp. 7 through 11) of this Decision, the ALJ will grant the Motion for Leave to Reply.  


�  See Footnote No. 1.  


� Rule 1308(b) applies here, not Rule 1400(e) which was cited by both Black Hills and San Isabel.  Rule 1400(e) applies to motions for leave to file replies to motions, whereas Rule 1308(b) applies to motions for leave to file replies to responses to other pleadings.  Hence, a motion for leave to file a reply to a response to a petition for declaratory order should be filed pursuant to Rule 1308(b).  


�  Motion for Leave to Reply at pp. 3 and 4.


�  Response to Motion for Leave to Reply at pp. 3 through 6.  


�  Decision No. R15-1081, ¶¶ I.A. 1 and 2 at pp. 1 and 2 (mailed on September 30, 2015) in Proceeding No. 14D-1013E, affirmed by Decision No. C15-1175 (mailed on November 3, 2015).  Other issues were whether the Commission has the jurisdiction to establish a netting methodology on the supply of station power, and which utility could provide station power when the generating facility is located in another utility’s certificated retail service territory.


�  Decision No. C15-0307-I, ¶¶ I.B. 12 and 15 at pp. 7 and 8 (mailed on April 7, 2015) in Proceeding No. 14D-1013E.   


�  Response to Motion for Leave to Reply, pp. 19 and 20.


�  Decision No. C04-1547, ¶¶ I.A. 18 and 19, pp. 7 and 8 (mailed on December 28, 2004) in Proceeding No. 03F-282E.  


�  Decision No. C05-0180, ¶¶ I.A. 4 and 5, pp. 2 and 3 (mailed on February 10, 2005) in Proceeding No. 03F-282E.  


�  Rule 3625 of the Rules Regulating Electric Utilities, 4 CCR 723-3, provides that:  “This rule shall apply to all electric utilities in the state of Colorado except … cooperative electric associations that have voted to exempt themselves from regulation pursuant to § 40 9.5-103, C.R.S.” 


�  See Rule 3206(a) of the Rules Regulating Electric Utilities, 4 CCR 723-3.  However, the same rule provides that:  “Rural electric cooperatives which have elected to exempt themselves from the Public Utilities Law pursuant to § 40-9.5-103, C.R.S., do not need a certificate of public convenience and necessity for new construction or extension of transmission facilities or projects when such construction or expansion is contained entirely within the cooperative’s certificated area.”


�  Amended Petition, p. 5.  


�  Decision No. C11-0872 (mailed on August 12, 2011) in Docket No. 10A-930E.  


�  Decision No. C11-0872, ¶¶ I.B. 24 and 25 at pp. 7 and 8.  Approximately one-half of the investment cost of Busch Ranch is included in Black Hill’s rate base.  See Amended Petition, ¶ 8 at p. 5.  See Rule 3652(aa), 4 CCR 723-3, defining “renewable energy resource” to include wind generation facilities.  


�  See RESA at ¶ 5.1, p. 10 and Article 7, pp. 12-13.  An Execution copy of the RESA between AltaGas and Black Hills was filed with the Commission in Proceeding No. 10A-930E on January 25, 2012.  The ALJ takes administrative notice of the RESA, pursuant to Rule 1501(c) of the Rules of Practice and Procedure, 4 CCR 723-1. 


�  See RESA at ¶ 1.2, p. 10 and at ¶ 5.1, p. 10.  


�  Decision No. C11-0749, Ordering Paragraph No. II.A.1, p. 5 (mailed on July 12, 2011) in Docket No. 11M-317E.  


�  Decision No. C16-0627, ¶ I.A.5 and 10, pp. 2 and 4; Ordering Paragraph No. II.A.3, p. 6 (mailed on July 7, 2016) in Proceeding No. 16M-0009E.  


�  See Decision No. C11-0749, ¶ I.A.4, p. 2, in Docket No. 11M-317E; and Decision No. C16-0627, ¶ I.A.4, p. 2, in Proceeding No. 16M-0009E.  `


�  Decision No. 76421, Ordering Paragraph 8 at p.11, in Application No. 23873 et al.  


� Cogentrix of Alamosa, LLC v. San Luis Valley Rural Electric Cooperative, Decision No. C15-0307-I (mailed on April 7, 2015), ¶ I.B.4 at p. 3, in Proceeding No. 14D-1013E, citing PJM Interconnection, LLC, 94 FERC ¶ 61,251, at 61,889 (2001), clarified and rehearing denied, 95 FERC ¶ 61,333 (2001).  


�  In Re AltaGas Renewable Energy Colorado LLC et al., Order Authorizing Disposition and Acquisition of Jurisdictional Facilities, FERC Docket No. EC19-13-000, 165 FERC ¶ 62,131 (Issued November 30, 2018).  The ALJ takes administrative notice of this FERC Order, which is a fact “capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned,” pursuant to Rule 1501(c) of the Rules of Practice and Procedure, 4 CCR 723-1.  


�  Id., at pp. 1 and 2.


�  Id., at p. 3.


�  Id., at p. 4.


�  Decision No. C15-1182 (mailed on November 6, 2015) in Proceeding No. 15A-0502E et al.  


�  See Decision No. C15-1182, ¶ I.A.5, page 3.  


�  Amended Petition, pp. 3, 4 and 5, 14, 15, and 20; Conclusion at p. 21.  


�  Id., pp. 15 through 17.  


�  San Isabel Response, Fn. 2, p. 2.  


�  San Isabel Response, p. 5.


�  Id., pp. 8 and 9.  


�  Id., pp. 19 and 20.


�  Id., Fn. 4 at p. 3; pp. 3 through 6.


�  AltaGas Response, pp. 2 through 4.


�  Black Hills Reply, pp. 2 through 7 and 10 through14.  


�  Decision No. C18-0172-I, ¶ I.B.4 p. 3.  See also Id., Ordering Paragraph No. II.A.1 at p. 5.  


�  Decision No. R18-0309-I, ¶ I.B.12 at p. 4.  See also Decision No. R18-0177-I, ¶ I.B.10 at p. 4.  


�  San Isabel Response at p. 3.


�  Id., Fn. 4, p 3.


�  Amended Petition at p. 20.


�  Id..  


�  These principles of Colorado constitutional law are known as the “Miller Brothers Doctrine,” after the decision in Miller Brothers v. Public Util. Comm’n., 185 Colo. 414, 525 P.2d 443, 451 (1974) when the Colorado Supreme Court first formulated the doctrine.  


� This Commission does not have jurisdiction over the sale of electric energy at wholesale in interstate commerce or the transmission of electric energy in interstate commerce, as well as over the facilities for such interstate transmission or sale.”  See 16 U.S.C. § 824(b)(1).  See the discussion infra.  


�  Decision No. R15-1081, ¶¶ I.A. 1 and 2 at pp. 1 and 2 (mailed on September 30, 2015) in Proceeding No. 14D-1013E, affirmed by Decision No. C15-1175 (mailed on November 3, 2015).   


�  The Cogentrix case was settled and dismissed, so no final Commission decision adjudicated whether or not a retail sale of electricity had occurred in those circumstances.  See Decision No. R15-1081, approving the settlement agreement, affirmed by Decision No. C15-1175 in Proceeding No. 14D-1013E.   


�  Decision No. C15-0307-I, ¶¶ I.B. 12, 14, and 15 at pp. 7 and 8, in Proceeding No. 14D-1013E.   


�  Amended Petition, ¶¶ 14 and 15 at pp. 6 and 7; and ¶ 31 at p. 13.  


� PJM Interconnection, LLC, 94 FERC ¶ 61,251, 61,894 (2001) (PJM II); rehearing denied in PJM Interconnection, LLC, 95 FERC at ¶ 61,333 (2001) (PJM III).  


� In the electric industry, historically a vertically-integrated utility owns its own generation plants, transmission system, and distribution lines to provide all aspects of electric service to its customers.  See U.S. Energy Information Administration, Glossary, � HYPERLINK "https://www.eia.gov/tools/glossary/index.php?id=V" �https://www.eia.gov/tools/glossary/index.php?id=V�.  


�  PJM II, 94 FERC at ¶¶ 61,889 and 61,890.  


�  PJM II, 94 FERC at ¶ 61,890.  


�  Id., 603 F.3d at 999.  


�  Id., 603 F.3d at 1000 and 1001.  


�  Southern California Edison Co. v. FERC, 603 F.3d at 1002.  


�  16 U.S.C. § 824(b)(1).  


� Duke Energy Moss Landing LLC v. Cal. Indep. Sys. Operator Corp., 132 FERC P61183, ¶ 2 (2010), rehearing and recon. denied, 134 FERC P61151 (2011), aff’d, Calpine Corp. v. FERC, 702 F.3d 41, �45 (D.C. Cir. 2012).  


�  Id., 702 F.3d at 42.  See also PJM II, 94 FERC ¶ 61,890.  FERC’s remand decision on appeal focused on third-party supply of station power from the grid.    


�  Id., 702 F.3d at 42, 45 through 47, 49, and 50.  


�  Id., 702 F.3d at 46 and 47; 50.


�  Id., 702 F.3d at 50.


�  See e.g., Calpine Corp. v. FERC, 702 F.3d at 47 and 48.   


�  PJM II, 94 FERC at ¶ 61,891, cited with approval in Calpine Corp. v. FERC, 702 F.3d at 47.  


�  PJM II, 94 FERC at ¶ 61,890.  FERC noted that it was not aware of an instance in which it has treated the self-supply of station power through netting as a sale.  Id.


�  PJM II, 94 FERC at ¶ 61,891.  FERC also held that when station power is acquired from a third-party supplier, the source of station power is the third-party’s generation, and then there is a sale for end use that FERC does not regulate.  Id.


�  PJM II, 94 FERC at ¶ 61,894, cited with approval in Calpine Corp. v. FERC, 702 F.3d at 47.    


�  San Isabel Response, pp. 8 and 9.  This argument appears to support San Isabel’s argument that Black Hills has violated its exclusive right to provide electric service in its certificated service territory.  


�  PJM II, 94 FERC at ¶ 61,891.  


�  RESA at ¶¶ 1.2, p. 7, and 5.1, p. 10.  


�  San Isabel Response, pp. 13 through 15.


�  Decision No. C04-1547, ¶¶ I.A. 18 and 19, pp. 7 and 8 in Proceeding No. 03F-282E.  


�  See City of Fort Morgan v. Public Utilities Comm’n., 159 P.3d 87, 93 and 94 (Colo. 2007); Durango Transportation, Inc. v. Colorado Public Utilities Comm’n., 122 P.3d 244, 247 and 248 (Colo. 2005); Town of Fountain v. Public Utilities Comm’n., 447 P.2d 316 (Colo. 1999).


�  San Isabel Response, pp. 14 and 15.


�  See Public Service Co. of Colo. v. Public Utilities Comm’n., 765 P.2d 1015, 1024 (1988), citing Public Service Co. v. Public Utilities Comm’n., 142 Colo. 135, 350 P.2d 543 (1960); and §§ 40-5-101(1)(b) and �40-5-101(2), C.R.S.  


�  AltaGas Response, pp. 3 and 4; see Black Hills Reply, pp. 4, 5, and 7.  


�  Complaint in Proceeding No. 18F-0067E ¶ 10 p. 3.


�  Id. at pp. 9 and 10.


�  See Van Schaack Holdings, Ltd. v. Fulenwider, 798 P.2d 424, 426 and 427 (Colo. 1990), “[A] case is moot when a judgment, if rendered, would have no practical legal effect upon the existing controversy.”
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