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I. STATEMENT

1. This Interim Decision grants the Motion to Add Exhibits MM-TT to Exhibit List for Evidentiary Hearing (Motion to Add Exhibits) filed by Monaghan Farms, Inc. (Monaghan Farms) on November 19, 2018.  
A. Procedural History.
2. On May 18, 2018, the Colorado Department of Transportation (CDOT) filed an Application on behalf of Weld County, Colorado, requesting authority to abolish the existing crossing of Weld County Road 2.5 with the tracks of the Union Pacific Railroad Company (UPRR) at railroad milepost 20.46 of the Greeley Subdivision, National Inventory No. 804480L, near the City of Brighton, Weld County, State of Colorado (Application).

3. The procedural history of the above-captioned proceeding is set forth in detail in Decisions previously issued in this Proceeding and is repeated here as necessary to put this Interim Decision into context.  
4. In addition to Applicant CDOT, the Parties to this Proceeding are UPRR, whose intervention by right was acknowledged by Decision No. R18-0662-I (mailed on August 9, 2018); Monaghan Farms, whose unopposed permissive intervention was granted by Decision No. R18-0662-I; and Weld County Department of Public Works (Weld County), whose unopposed permissive intervention was granted by Decision No. R18-0876-I (mailed on September 26, 2018).  

5. Decision No. R18-0713-I (mailed on August 21, 2018) scheduled an evidentiary hearing in Denver, Colorado for October 15 and 16, 2018 and adopted a procedural schedule including dates for filing lists of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that each intends to offer into evidence at the hearing.  

6. Pursuant to Decision No. R18-0713-I, on September 28, 2018, CDOT filed its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intends to offer into evidence at the hearing.  On October 2, 2018, Monaghan Farms filed its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intends to offer into evidence at the hearing.  No other Intervenor has made a pre-hearing disclosure filing by the established due dates.  

7. Decision No. R18-0918-I (mailed on October 17, 2018) rescheduled the evidentiary hearing for December 3 and 4, 2018 and modified post-hearing procedural deadlines.  

8. On October 5, 2018, Monaghan Farms filed an “Expedited Motion to Dismiss” (Motion to Dismiss), urging the Administrative Law Judge (ALJ) to dismiss the Application as moot and requesting an expedited briefing schedule on the motion.  On October 19, 2018, both CDOT and Weld County filed Responses to the Motion to Dismiss, objecting to dismissal of the Application.  On October 30, 2018, Monaghan Farms filed a Motion for Leave to File Reply in Support of Motion to Dismiss (Motion for Leave to Reply).
9. Decision No. R18-1047-I (mailed on November 21, 2018) denied Monaghan Farms’ Motion for Leave to File Reply and its Motion to Dismiss.  

B. Motion to Add Exhibits

10. On November 19, 2018, Monaghan Farms filed a Motion to Add Exhibits, seeking to add Exhibits MM through TT to its Exhibit List filed on October 2, 2018.  Exhibits MM through TT were previously filed as attachments to its Motion to Dismiss.  

11. In the Motion to Add Exhibits, Monaghan Farms reported that CDOT and Weld County will object to the relief sought and UPRR had not yet responded with its position.  Decision No. R18-1039-I (mailed on November 20, 2018) shortened the time to file responses to the Motion to Add Exhibits to Friday, November 23, 2018 at 5:00 p.m. MST.  

12. No responses to the Motion to Add Exhibits were filed by the shortened deadline.  

13. Rule 1400(d) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, provides that:  “The Commission may deem a failure to file a response as a confession of the motion.”  Since no responses were filed by the deadline, the Motion to Add Exhibits is not contested.  
14. Monaghan Farms asserts that the additional exhibits related to its Rule 106 Complaint filed in Weld County District Court (Case No. 2018CV30883) on October 5, 2018, which seeks judicial review of Weld County Board of County Commissioners Resolution 2018-2947, which Monaghan Farms believes orders the closing of the crossing at WCR 2.5.  Monaghan Farms argues the other Parties have had copies of Exhibits MM-TT since October 5, 201`8 and have had ample time to review the exhibits in preparation for the December 3, 2018 hearing.   

15. The ALJ finds and concludes that the Motion to Add Exhibits states good cause and will be granted.  Monaghan Farms will be allowed to add Exhibits MM-TT to its Exhibit List, filed on October 2, 2018.  Monaghan Farms’ Amended Exhibit List will be accepted.  

16. By granting the Motion to Add Exhibits, the ALJ does not comment on the admissibility of Exhibits MM-TT, which will be addressed during the evidentiary hearing.  

II. ORDER

A. It Is Ordered That:

1. The Motion to Add Exhibits MM-TT to Exhibit List for Evidentiary Hearing, filed by Monaghan Farms, Inc. on November 19, 2018, shall be and hereby is granted.  

2. Monaghan Farms, Inc. shall be allowed to add Exhibits MM-TT to its original Exhibit List, filed on October 2, 2018.  

3. This Decision is effective immediately.
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