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I. STATEMENT

1. This Interim Decision denies the Motion for Leave to File Reply in Support of Motion to Dismiss filed by Monaghan Farms, Inc. (Monaghan Farms) on October 30, 2018, and denies the Expedited Motion to Dismiss filed by Monaghan Farms on October 5, 2018.  
A. Procedural History.

2. On May 18, 2018, the Colorado Department of Transportation (CDOT or Applicant) filed an Application on behalf of Weld County, Colorado, requesting authority to abolish the existing crossing of Weld County Road (WCR) 2.5 with the tracks of the Union Pacific Railroad Company (UPRR) at railroad milepost 20.46 of the Greeley Subdivision, National Inventory No. 804480L, near the City of Brighton, Weld County, State of Colorado (Application).
3. The procedural history of the above-captioned Proceeding is set forth in detail in Decisions previously issued in this Proceeding and is repeated here as necessary to put this Interim Decision into context.
4. The Commission deemed the Application complete within the meaning of 
§ 40-6-109.5, C.R.S., on July 19, 2018, and referred it to an Administrative Law Judge (ALJ).
  The Proceeding was subsequently assigned to the undersigned ALJ.

5. In addition to Applicant CDOT, the Parties to this Proceeding are UPRR, whose intervention by right was acknowledged by Decision No. R18-0662-I (mailed on August 9, 2018); Monaghan Farms, whose unopposed permissive intervention was granted by Decision No. R18-0662-I; and Weld County Department of Public Works (Weld County), whose unopposed permissive intervention was granted by Decision No. R18-0876-I (mailed on September 26, 2018).  

6. Decision No. R18-0713-I (mailed on August 21, 2018) scheduled an evidentiary hearing in Denver, Colorado for October 15 and 16, 2018 and adopted a procedural schedule including dates for filing lists of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that each witness intends to offer into evidence at the hearing.  

Pursuant to Decision No. R18-0713-I, on September 28, 2018, CDOT filed its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intends to offer into evidence at the hearing.  On October 2, 2018, Monaghan Farms filed its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits 

7. that it intends to offer into evidence at the hearing.  No other Intervenor has made a pre-hearing disclosure filing by the established due dates.  

8. Decision No. R18-0876-I also ordered CDOT to supplement its Application with additional information related to the requested closure of the crossing.  CDOT filed an amendment to the Application on October 5, 2018.
  

9. On Friday October 5, 2018, Monaghan Farms filed an “Expedited Motion to Dismiss” (Motion to Dismiss), urging the ALJ to dismiss the Application as moot and requesting an expedited briefing schedule on the Motion.  On October 19, 2018, both CDOT and Weld County filed Responses to the Motion to Dismiss, objecting to dismissal of the Application.  On October 30, 2018, Monaghan Farms filed a Motion for Leave to File Reply in Support of Motion to Dismiss (Motion for Leave to Reply), but did not attach its proposed Reply.  
10. Decision No. R18-0905-I (mailed on October 11, 2018), denied Monaghan Farms’ request for an expedited briefing schedule on the merits of the Motion.  Pursuant to Rule 1400(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, the ALJ ordered that responses to the Motion must be filed no later than close of business on October 19, 2018.  The ALJ also concluded that there might not be sufficient time for all necessary procedural steps to occur so that the Commission could issue its decision within 210 days.  

11. Decision No. R18-0905-I gave notice to the Parties that the hearing scheduled for October 15, 2018 from 9:30 a.m. to 12:00 noon would be devoted to preliminary matters, including a hearing pursuant to § 40-6-109.5(4), C.R.S.,
 on the issue of whether extraordinary conditions existed in this Proceeding that warrant the extension of the 210-day time limit 
(in § 40-6-109.5(2), C.R.S.) for a period not to exceed an additional 90 days.
  Decision 
No. R18-0905-I then vacated the remainder of the evidentiary hearing scheduled for October 15 from 1:00 p.m. to 5:00 p.m. and for October 16, 2018. 
  

12. At the hearing on October 15, 2018, CDOT waived the decision deadline pursuant to § 40-6-109.5(3), C.R.S.  

13. Decision No. R18-0918-I (mailed on October 17, 2018) rescheduled the evidentiary hearing for December 3 and 4, 2018 at 9:30 a.m. in a Commission Hearing Room.  

B. The Motion to Dismiss.

14. In the Motion to Dismiss, Monaghan Farms states that, after a hearing on September 17, 2018, the Weld County Board of County Commissioners (BOCC) on September 25, 2018 granted a Petition filed by Weld County to vacate a portion of the 
right-of-way at the crossing of WCR 2.5 with the UPRR tracks.  Monaghan Farms also reports that on October 5, 2018, it filed a Rule 106 Complaint in Weld County District Court 
(Case No. 2018CV30883), seeking judicial review of Resolution 2018-2947 and arguing that the BOCC has exceeded its jurisdiction by ordering the crossing at WCR 2.5 to be closed.
  Monaghan Farms argues that, since the BOCC has vacated the portion of WCR 2.5 where it crosses the UPRR tracks and that decision is under judicial review in the Rule 106 action, “there is nothing further for the PUC to determine” or “to decide.”  Monaghan Farms then asks the ALJ to dismiss this Proceeding as moot.
  
15. First, the ALJ will address Monaghan Farms’ Motion for Leave to Reply.  Rule 1400(e) of the Rules of Practice and Procedure, 4 CCR 723-1, requires that a motion for leave to file a reply to a response to a motion must demonstrate:

(I)
a material misrepresentation of a fact;

(II)
accident or surprise, which ordinary prudence could not have guarded against;

(III)
newly discovered facts or issues, material for the moving party which that party could not, with reasonable diligence, have discovered at the time the motion was filed; or 

(IV)
an incorrect statement or error of law.  
16. In its Motion for Leave to Reply, Monaghan Farms argued that it should be granted leave to reply, because CDOT’s Response:  (1) makes a material misrepresentation of fact; (2) contains a newly discovered fact, which Monaghan Farms could not address in the original Motion to Dismiss; and (3) makes an incorrect statement or error of law.
  

17. First, in its Response to the Motion to Dismiss, CDOT argues that the BOCC was exercising its statutory authority to issue a resolution to vacate the road prior to closure of the road in the event the Commission decides to close the UPRR crossing at WCR 2.5.
  CDOT also asserts that Monaghan Farms’ summary of witness Thomas Deline’s testimony contains a “false representation” that, “The public no longer has the right to cross WCR 2.5.  The County has closed the crossing without awaiting a ruling from the PUC.”
  Monaghan Farms argues that this assertion is a material misrepresentation of fact.
  CDOT replies, arguing that the crossing at WCR 2.5 has never been closed to vehicular traffic.
  

18. The ALJ finds and concludes that the disagreement between CDOT and Monaghan Farms here is a dispute over the legal consequences of the BOCC’s Resolution 2018-2947 purporting to vacate the right-of-way of WCR 2.5 where it crosses the UPRR tracks, as well as a factual dispute over whether the crossing has actually been closed to public traffic.  This dispute is not about a material misrepresentation of fact in CDOT’s Response, and it does not justify granting leave to Monaghan Farms to file a reply. 

19. Second, Monaghan Farms’ reliance on Rule 1400(e)(III) as a basis for requesting leave to file a reply rests on whether it could demonstrate a material misrepresentation of fact in its first argument.
  Since the Motion for Leave to Reply failed to demonstrate the alleged material misrepresentation of fact, the ALJ finds and concludes that the second argument – that the argument in CDOT’s Response is a “newly discovered” fact – fails as well.  

20. Third, Monaghan Farms argues that the legal authorities cited in CDOT’s Response (§ 43-2-301, C.R.S. et seq.) only address in general a county’s authority to vacate a highway, without addressing vacating right-of-way to cross a railroad “where the County is an applicant in a pending PUC proceeding.”
  An underlying premise of this argument is incorrect – Weld County is not the Applicant here; CDOT is the Applicant.  However, CDOT’s Response to the Motion to Dismiss attempted to address the specific situation Monaghan Farms claims is lacking:  CDOT argues that, “Conspicuously absent from the Expedited Motion to Dismiss is any citation to case law or statute that the action to vacate a county road must take place after the PUC determination that a railroad crossing closure is appropriate.  Both must take place.”
  (Emphasis in the original.)  In the same paragraph, CDOT argues that regardless of the District Court’s decision in the Rule 106 action, the Commission would still have jurisdiction to decide in this Proceeding whether to abolish the crossing at WCR 2.5.  Moreover, Monaghan Farms has not cited any statute, covering the situation here, that Monaghan Farms believes should be the correct law.  The ALJ finds and concludes that CDOT’s Response to the Motion to Dismiss did not make “an incorrect statement or error of law.”  

21. Monaghan Farms has failed to satisfy the requirements of Rule 1400(e) of the Rules of Practice and Procedure, 4 CCR 723-1.  The ALJ will, therefore, deny the Motion for Leave to Reply.  
22. Since the Motion for Leave to Reply will be denied, Monaghan Farms’ request to file a reply and to present oral argument in reply at the hearing will also be denied.  
23. In the Motion to Dismiss, as noted earlier, Monaghan Farms has argued in its Rule 106 Complaint in Weld County District Court (Case No. 2018CV30883) that the BOCC has exceeded its jurisdiction by ordering the crossing at WCR 2.5 to be closed.
  In the Motion to Dismiss, however, Monaghan Farms concedes that this Commission has exclusive jurisdiction over whether to close the crossing of the UPRR tracks at WCR 2.5.  Nevertheless, Monaghan Farms argues in the Motion to Dismiss that, since the BOCC has vacated the portion of WCR 2.5 where it crosses the UPRR tracks and that decision is under judicial review in the Rule 106 action, “there is nothing further for the PUC to determine” or “to decide.”  Monaghan Farms then asks the ALJ to dismiss this Proceeding as moot.
  

24. In City of Craig v. Public Utilities Comm’n., 656 P.2d 1313, 1315 (Colo. 1983), the Colorado Supreme Court found that § 40-4-106(3), C.R.S., contains the only explicit statutory authorization of power to abolish a railroad crossing, and that power is vested in this Commission.  Research into Colorado statutes reveals that this finding is still correct.  
25. The Commission has jurisdiction to adjudicate this Application and over this Proceeding pursuant to § 40-4-106(3), C.R.S.
26. Pursuant to § 40-4-106(3)(a)(1), C.R.S., the Commission has the power and authority, after due notice to all interested parties and a hearing, to order any existing at-grade crossing to be “relocated, altered, or abolished,” upon just and reasonable terms and conditions.  The at-grade crossing at WCR 2.5 is an existing, not a new, crossing.  As noted above, Monaghan Farms has conceded in the Motion to Dismiss that this Commission has exclusive jurisdiction over whether to close the existing at-grade crossing at WCR 2.5.  

Resolution 2018-2947 adopted by the BOCC purports to vacate a portion of the WCR 2.5 right-of-way at the crossing of WCR 2.5 with the UPRR tracks.  Monaghan Farms’ Rule 106 Complaint seeks judicial review of Resolution 2018-2947 and whether the decision by the BOCC exceeded the BOCC’s jurisdiction.  In the Rule 106 Complaint, ¶ 29 at p. 8, Monaghan Farms argues to the District Court that the Commission has exclusive jurisdiction to regulate any closing of the crossing of WCR 2.5 with the UPRR tracks, citing both 

27. § 40-4-106(3)(a)(1), C.R.S., and City of Craig v. Public Utilities Comm’n., 656 P.2d 1313 (Colo. 1983)

28. In Van Schaack Holdings, Ltd. v. Fulenwider, 798 P.2d 424, 426 (Colo. 1990), the Colorado Supreme Court held that a case is moot when a judgment, if rendered, would have no practical effect upon the existing controversy.  

29. In this Proceeding, the ALJ finds that the Rule 106 action and the instant Proceeding concern different legal issues and are procedurally independent.  The Rule 106 action concerns whether the BOCC exceeded its jurisdiction and whether Resolution 2018-2947 should be set aside.  This Proceeding, over which the Commission has exclusive jurisdiction, concerns whether or not to abolish (or to close) the existing at-grade crossing of WCR 2.5 with the tracks of the UPRR, as well as what, if any, conditions to impose on abolishing the crossing.

30. This Proceeding may proceed to conclusion without waiting for the District Court to adjudicate the Rule 106 Complaint and without regard to the ruling entered by the District Court.  The ALJ finds and concludes that the decisions to be issued by the ALJ and the Commission in this Proceeding will have practical effects on the existing controversy between CDOT and Monaghan Farms.  

31. Applying the standards of the Van Schaack Holdings case, the ALJ finds and concludes that this Proceeding is not moot.  The Motion to Dismiss, therefore, will be denied.

32. Other procedural matters may be addressed in subsequent interim decisions. 
II. ORDER

A. It Is Ordered That:

1. The Motion for Leave to File Reply in Support of Motion to Dismiss filed by Monaghan Farms, Inc. (Monaghan Farms) on October 30, 2018, is denied, consistent with the foregoing discussion, findings, and conclusions.  Monaghan Farms’ request to file a reply and to present oral argument at the December 3, 2018 hearing is also denied.
2. The Expedited Motion to Dismiss filed by Monaghan Farms on October 5, 2018 is denied, consistent with the foregoing discussion, findings, and conclusions.  

3. This Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  See Decision No. C18-0581-I (mailed on July 24, 2018).  


�  On November 19, 2018, Monaghan Farms filed a Motion to Strike Amended Application for Failure to Comply with Commission’s Order Dated September 26, 2018 [i.e. Decision No. R18-0876-I].  Monaghan Farms argued that the amendment filed by CDOT failed to supply sufficient details as ordered by the ALJ.  Decision No. R18-1044-I (mailed on November 21, 2018) denied the Motion to Strike Amended Application for Failure to Comply with Commission’s Order Dated September 26, 2018.  


�  Section 40-6-109.5(4), C.R.S., provides that: “The commission, in particular cases, under extraordinary conditions and after notice and a hearing at which the existence of such conditions is established, may extend the time limits specified in subsections (1) and (2) of this section for a period not to exceed an additional ninety days.”   


�  Decision No. R18-0905-I, ¶¶ 18, 19, and 20 at p. 6.  


�  Decision No. R18-0905-I, ¶ 23 at p. 7.    


�  See Rule 106, Colorado Rules of Civil Procedure. 


�  Motion to Dismiss at pp. 3 through 7.  


�   Motion for Leave to Reply at pp. 3 and 4.


�   CDOT Response to Motion to Dismiss at pp. 2 and 3.  


� CDOT Response to Motion to Dismiss at p. 2; quoting from Monaghan Farms’ List of Witnesses and Summary of Anticipated Testimony, ¶ 5 at p. 3.


�  Motion for Leave to Reply ¶ 7 at p. 3.  


�  CDOT Response to Motion for Leave to Reply at pp. 3 through 6.


�  See Motion for Leave to Reply ¶ 8 at p. 3.  


�  Motion for Leave to Reply ¶ 9 at p. 3.  


�  CDOT Response to Motion to Dismiss at p. 4.  


�  CDOT has advised the Commission that on October 29, 2018, it filed a motion to dismiss the Rule 106 action.  See CDOT Response to Motion for Leave to Reply at p. 3 and Exhibit A.  


�  Motion to Dismiss at pp. 3 through 7.  
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