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I. STATEMENT

A. Procedural Background
1. On May 18, 2018, the Colorado Department of Transportation (CDOT) filed an Application on behalf of the County of Weld requesting authority to abolish the crossing of Weld County Road (WCR) 72 with the tracks of the Union Pacific Railroad Company (UPRR) at railroad milepost 57.80 of the Greeley Subdivision, National Inventory No. 804852B, near the Town of Eaton, Weld County, State of Colorado (Crossing).
2. On June 4, 2018, the Commission mailed notice of this Application to all interested parties, including the adjacent property owners identified in the Application.

3. Notice of the proposed closure of the WCR 72 crossing was posted at the crossing on June 5, 2018 as stated in the Affidavit of Chad Hall and filed with the Commission on July 3, 2018.  The affidavit includes photos of the notices posted at the subject crossings

4. On July 5, 2018, UPRR filed an Entry of Appearance and Notice of Intervention.  UPRR does not contest or oppose the Application.

5. One public comment has been filed in this matter.

6. The Commission deemed the Application complete under § 40-6-109.5, C.R.S., on July 19, 2018, and referred it to an Administrative Law Judge (ALJ).  The proceeding was subsequently assigned to the undersigned ALJ.

7. On August 7, 2018, the ALJ issued Decision No. R18-0644-I that scheduled a prehearing conference for August 20, 2018 at 1:00 p.m. 

8. On August 20, 2018, the ALJ held the prehearing conference. 

9. On August 22, 2018, the ALJ issued Decision No. R18-0720-I that acknowledged the parties’ waiver of the statutory deadline imposed by § 40-6-109.5(2), C.R.S., at the prehearing conference.  As explained in more detail below, Decision No. R18-0720-I also ordered CDOT to file an amended application that accurately lists the property owners adjacent to the Crossing that is proposed to be abolished and includes more details concerning the circumstances surrounding the proposed abolishment of the Crossing (Amended Application). 

10. On August 31, 2018, CDOT filed the Amended Application. 

11. On September 4, 2018, the Commission mailed notice of the Amended Application to the adjacent property owners identified in the Amended Application.  None of the adjacent property owners requested to intervene in this proceeding. 

II. FINDINGS OF FACT

A. Application

12. The Application states that it seeks permission to abolish the Crossing because WCR 72 “is being closed as part of a collective agreement between CDOT, Weld County and UPRR to allow CDOT to purchase necessary right-of-way for the US 85 corridor” (Collective Agreement).
  The Application seeks to abolish the Crossing by:  (a) removal of the roadway, crossing surface, crossbucks, existing roadway approaches, and the signing along WCR 72 and along U.S. Highway 85 (US 85) that will no longer be valid; (b) installation of Type III barricades on either side of the crossing to warn motorists that the crossing has been removed and the road is closed; and (c) construction of a cul-de-sac east of the crossing.
  “The cost for crossing removal will be funded through appropriation of Federal Section 130 Funds.”
  UPRR, CDOT, and Weld County would not bear any of the cost of the abolishment of the crossing, which is estimated to be $70,000.
  

13. UPRR currently has 1 track that traverses this crossing and 14 trains pass through the crossing each day at a maximum timetable speed of 60 miles per hour (mph).
  UPRR does not state that the train volume on this line is likely to change in the future.  There are approximately 100 vehicles per day (VPD) that use the WCR 72 crossing, which consists of 5 trucks and no school buses.  The posted speed limit for vehicles at the crossing is 55 mph.
  There are three Federal Railroad Administration (FRA) reports of accidents at the WCR 72 crossing that took place on June 17, 2008, November 30, 2011, and December 4, 2016.

14. If the subject crossing is closed, the 100 VPD will be able to cross the tracks at either the Collins Avenue crossing in Eaton or the WCR 70 crossing, which are the two closest crossings.  The Collins Avenue crossing is approximately 1.1 miles north of the WCR 72 crossing via US 85, which is the route west of the subject crossing, or 2.2 miles via WCR 39 and WCR 74, which is the route east of the subject crossing.  The WCR 70 crossing is approximately 1 mile to the south of the subject crossing via US 85, which is the route west of the subject crossing, or 1.7 miles via WCR 39 and WCR 70, which is the route east of the subject crossing.  
15. Like the WCR 72 crossing, 14 trains pass through the WCR 70 and Collins Avenue crossings on a daily basis, at a maximum timetable speed of 60 mph.
  The VPD that passed through the WCR 70 and Collins Avenue crossings in 2016 was 100 and 5,500, respectively, which also consisted of 5 percent trucks and no school buses.
  The FRA does not have any accident reports for the WCR 70 crossing.
  There are three FRA reports of accidents at the Collins Avenue crossing that took place on June 25, 1978, January 26, 1994, and March 20, 2016.

16. The Application does not provide any detailed explanation concerning the Collective Agreement, such as why CDOT is only now purchasing the right-of-way for US 85, why the abolishment of the Crossing is part of the collective agreement, the extent of the closure of WCR 72, and whether Weld County has held any hearings or performed public outreach concerning the closure of WCR 72 and the abolishment of the Crossing.  
B. Public Comment

17. The Commission received one written comment from a member of the public.  Audrey Salberg submitted it on June 6, 2018.  It states:

I personally take County Road 72 nearly every day. There are days when the railroad closes CR 74 for 30 plus minutes at school drop and pick up times. Closing this road would be a large inconvenience for not only us but for many residents that have been using it consistently for years.  Not only will the closure push more people to CR 74 but it could also push them to another uncontrolled crossing at CR 70. Thank you for the consideration.
C. Prehearing Conference

On August 20, 2018, the ALJ conducted the prehearing conference that was attended by attorneys for CDOT, UPRR, and Weld County (collectively, the Parties).  The ALJ and the Parties discussed the Application and the fact that it does not provide the information 

18. concerning the Collective Agreement noted above.  A representative for Weld County stated that a Commissioner for Weld County held two public meetings in January 2018 that addressed the abolishment of, among others, the crossing at issue in the Application and the closure of WCR 72.  Notice of the meetings was provided and each of the meetings consisted of a presentation and a question-and-answer session.
   

19. The ALJ and the Parties also discussed the notice of the Application.  
Section 40-4-106(3)(a), C.R.S., and Commission Rule 7208 of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7, require notice to be provided to all persons with an interest in, or who would be affected by, the proposed closing of a railroad crossing, including the adjacent landowners listed in an application to abolish a crossing.  To do so, Commission Rule 7204(a)(I)(K) requires an applicant that proposes to abolish a crossing to identify the owners of land adjacent to the crossing.  The Commission then provides the required notice to the adjacent landowners listed in the application.  

20. Here, the adjacent landowners identified in the Application are not, in fact, owners of property adjacent to the Crossing that is proposed to be abolished in this proceeding.  Instead, they are the owners of property adjacent to the crossing at County Road 2.5 that is proposed to be abolished in Proceeding No. 18A-0315R.  For this reason, the ALJ established a deadline of August 31, 2018 to file an Amended Application that, among other things, identifies the owners of property adjacent to the crossing.  The ALJ also noted at the prehearing conference that the failure to properly list the adjacent landowners in the Application and the resulting need to identify them and then provide notice to them would make it difficult to comply with the statutory deadline imposed by § 40-6-109.5(2), C.R.S.  The Parties thus decided to waive the statutory deadline.   

D. Amended Application

21. On August 31, 2018, the Parties filed the Amended Application.  The Amended Application lists the “property owners within one-half mile of the crossing along [WCR] 72 or the nearest county road, and including the railroad authority.”
  By way of background, UPRR owns the property containing both the UPRR tracks, the at-grade crossing of WCR 72 with the UPRR tracks, and US 85 in the vicinity of that crossing.  The Amended Application states:

The history of the US 85 Corridor is lengthy, and involves [UPRR], Weld County and CDOT. . . . In 1957, UPRR and CDOT entered into a 50-year lease of the Highway 85 right-of-way allowing CDOT to have highway facilities within the right-of-way.  That lease terminated December 31, 2006.  Since the termination, and for the past twelve years, both CDOT and UPRR have been negotiating the resolution of the matter which culminated in a Purchase and Sale Agreement.  UPRR, Weld County and CDOT have worked together strategically, to enable the closure of crossings that would allow trains to park or pass within railroad sidings that presently have at-grade highway-rail crossings, thus improving rail operations, and removing random crossing occupation by trains within the county to provide better vehicular circulation and more reliable access routes for emergency services.  

CDOT entered into the Purchase and Sale Agreement with UPRR in order for CDOT to obtain full fee ownership for those portions of the highway located within railroad right-of-way, while still providing UPRR rail capacity as a result of the purchase to ensure the functional integrity of both the CDOT and UPRR transportation systems and to improve the safety of the corridor by reducing potential vehicle/train conflicts.  To mitigate capacity impairment from the land sale, the Purchase and Sale Agreement includes the closure of [12 county roads] intersecting the railroad and US 85, most of which are under the jurisdiction of Weld County.  CDOT does not have authority to close county roads and has therefore coordinated with Weld County to satisfy this portion of the agreement.  To this end, Weld County and CDOT hosted public meetings regarding the closures in Fort Lupton and Eaton on January 22 and 23, 2018, respectively.
  

22. As noted, the Purchase and Sale Agreement proposes to abolish the at-grade crossings of 12 county roads with the UPRR tracks.  Some at-grade crossings along the section of the tracks addressed in the applications include crossings of railroad sidings that allow 
trains traveling in opposite directions to pass, which requires one of the trains to park in the siding and wait for the other train to pass.  The sidings also allow longer-term storage of railway cars.  Some of the sidings are not the length preferred by UPRR, which causes “capacity impairments.”
  According to the Amended Application, closing the crossings identified in the Purchase and Sale Agreement (including the WCR 72 crossing) would provide the room within which to extend the sidings to the length preferred by UPRR and thereby “mitigate [the existing] capacity impairments.”
  

23. The Amended Application goes on to state that closure of the WCR 72 crossing 

is integral to the Eaton, CO based Omaha Track Material, (OTM) Inc. track facility expansion. . . OTM is one of UPRR’s largest customers in the area.  OTM serves the Niobrara energy market and local economy.  WCR 72 is in the middle of these planned track extensions.  Without [the] WCR 72 closure, the expansion would potentially be at risk.
   

The planned track extensions for OTM will provide more storage area.  The other consequences of not closing the WCR 72 crossing listed in the Amended Application are:

2)
First responders would continue to be required to assess whether this crossing is available or occupied by a train when determining their route for an emergency call.

3)
The terms of the Purchase and Sale Agreement between CDOT and UPRR, after 12 years of valuation, assessment and negotiation, would need to be revised, requiring substantial additional time.

4)
If CDOT and UPRR could not reach a new agreement, CDOT would need to reevaluate the option of relocating approximately 37 miles of portions of US 85 off of UPRR right-of-way, which would necessitate the purchase of private lands, public lands (through affected communities) and could not guarantee reconnection of county roads no longer in the vicinity of the new US 85 alignment.

5)
The inclusion of alternative county roads into the Purchase and Sale Agreement requires, but may not receive, approval from the Weld County Board of County Commissioners.

6)
Weld County residents would not realize the benefit of having a consistently clear crossing at CR 74.

E. Notice of the Application and the Amended Application

24. The Commission gave notice to all interested parties of the Application.  The Commission also gave notice of the Application and Amended Application to the adjacent property owners listed in the Amended Application.  No intervention was received opposing the Application, as amended by the Amended Application.
F. Exposure Factors

25. The “exposure factor” of a crossing is a measurement of the number of opportunities per day for accidents involving a train and a vehicle at a given crossing.  It thereby provides a basic measurement of a crossing’s risk of vehicle-train accidents.  It is calculated by multiplying the number of trains per day by the number of VPD that traverse the crossing.    

26. As noted above, 14 trains currently pass through the CR 72 crossing each day.
  Approximately 100 VPD use the WCR 72 crossing.  Based on this information, the existing “exposure factor” at the WCR 72 crossing is 1,400.  
27. If the subject crossing is closed, the 100 VPD will be able to cross the tracks at either the Collins Avenue crossing in Eaton or the WCR 70 crossing.  Like the WCR 72 crossing, 14 trains pass through the WCR 70 and Collins Avenue crossings on a daily basis.
  The VPD that passed through the WCR 70 and Collins Avenue crossings in 2016 was 100 and 5,500, respectively.
  Thus, the current exposure factor for the WCR 70 crossing is 1,400 and the exposure factor for the Collins Avenue crossing is 77,000.  

28. Based on the foregoing, the cumulative exposure factor for the three existing crossings is 79,800.  The cumulative exposure factor will remain the same for the two remaining crossings if the WCR 72 crossing is abolished.  The ALJ finds, therefore, that the risk of 
train-vehicle accidents, as measured by the exposure factor, will not increase if the WCR 72 crossing is abolished.

G. Hazard Indices

29. The hazard index is explained in a 1974 report issued by the Planning and Research Division of Colorado’s Department of Highways entitled 1974 Colorado State Highway Railroad Grade Crossing Data.  It uses data addressing vehicular traffic, types of “protection devices” (i.e., signs, flagpersons, bells, flashing lights, train-activated traffic control lights, and gates), and the number of trains per day to calculate the probable number of accidents expected to occur in a five-year period.  

30. Here, the hazard index for the existing conditions (14 trains per day) is 0.97 for the WCR 70 and 72 crossings that each have a crossbuck and stop signs for protective devices, and 1.42 for the Collins Avenue crossing that has flashing lights with gates.  Thus, the cumulative hazard index for the existing three crossings is 3.36.  

31. To determine the potential impact of the abolishment of the WCR 72 crossings, the hazard indices must be analyzed under the two worst case scenarios.  Worst Case Scenario 1 assumes that all traffic from the WCR 72 crossing would move to the WCR 70 crossing.  Worst Case Scenario 2 assumes that all traffic from the WCR 72 crossing would move to the Collins Avenue crossing.  These are worst case scenarios because they result in the greatest increase in the hazard index resulting from the abolishment of the WCR 72 crossing.  

32. Under Worst Case Scenario 1, the hazard index for the WCR 70 crossing would increase to 1.21 while the hazard index for the Collins Avenue crossing would remain at 1.42.  Under Worst Case Scenario 2, the hazard indexes for the Collins Avenue and WCR 70 crossings would remain unchanged at 1.42 and 0.97, respectively.  Accordingly, under Worst Case Scenarios 1 and 2, the cumulative hazard index for the two crossings would be 2.63 and 2.39, respectively.  Thus, under either Worst Case Scenario, the cumulative hazard index would fall if the WCR 72 crossing were abolished, which means that the total number of accidents expected to occur in a five-year time period would decrease if the WCR 72 crossing were abolished.    

33. As noted, these are worst-case scenarios.  In reality, it may be unlikely that all traffic from the WCR 72 crossing would divert to either the WCR 70 crossing or the Collins Avenue crossing.  Instead, the diversion of the WCR 72 crossing traffic may split between the WCR 70 and Collins Avenue crossings, which would result in a larger decrease in the hazard index.  If any of the WCR 72 traffic diverted to a crossing other than the WCR 70 and Collins Avenue crossings, and, in particular, to one or more crossings with a high preexisting volume of vehicular traffic and/or a grade-separated crossing, it is likely that the hazard index would decrease even more.  

34. Accordingly, the ALJ finds that the hazard indices establish that, in both worst case scenarios, the total number of accidents expected to occur in a five-year time period with the abolishment of the WCR 72 crossing will be reduced.  

III. CONCLUSIONS OF LAW

A. Modified Procedure

35. As noted, no interventions were filed in this proceeding opposing the Application, as amended.  As a result, the Application is unopposed.  Accordingly, pursuant to § 40-6-109(5), C.R.S., and Commission Rule 1403,
 the Application, as amended by the Amended Application, will be considered under the modified procedure, without a formal hearing.
B. Legal Standard

36. Section 40-4-106(1), C.R.S., establishes that the Commission has the 

power … to make … special orders … or otherwise to require each public utility to maintain and operate its … tracks, and premises in such manner as to promote and [to] safeguard the health and safety of … the public and to require the performance of any other act which the health or safety of its employees … or the public may demand.  

Similarly, § 40-4-106(2)(a) provides that the Commission has the 

power to determine, [to] order, and [to] prescribe, in accordance with the plans and specifications to be approved by it, the just a reasonable manner including the particular point of crossing . . . at which the tracks or other facilities of any railroad corporation may be constructed across any public highway at grade, or above or below grade, or at which any public highway may be constructed across the tracks or other facilities of any railroad corporation at grade, or above or below grade and prescribe the terms and conditions of installation and operation, maintenance, and warning at all such crossings that may be constructed, including … the installation and regulation of … means or instrumentalities as may to the 

commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.

Finally, § 40-4-106(3)(a)(I), C.R.S., provides the Commission with the “power … to order any crossing constructed at grade … to be … abolished, according to plans and specifications to be approved and upon just and reasonable terms and conditions to be prescribed by the commission[.]”
  

37. Based on these statutory provisions, the Commission has held that the standard to be applied in proceedings involving an application to abolish a crossing is:  (a) will abolishing (that is, closing) the crossing serve to prevent accidents and promote public safety; and, if so, (b) are there just and reasonable conditions and terms which the Commission ought to attach to the closing?
  The Commission has described the first inquiry – whether abolishing the subject crossing will serve to prevent accidents and promote public safety – as the “principle function” of the Commission in considering applications to abolish a crossing.
  

38. Here, the question is whether the WCR 72 crossing should be abolished in order to prevent accidents and to promote public safety.  This decision is predictive out of necessity because it addresses the prevention of accidents and the promotion of public safety when the crossing is abolished in the future.  While it is not possible to predict with absolute certainty and accuracy what may happen in the future, it is necessary to make the best judgment possible based on the data available.  

39. Based on the foregoing analysis, with the reduction in the number of crossings to which vehicles are exposed to potential train collisions and a reduction in the cumulative hazard index with the closure of the WCR 72 crossing, the ALJ finds and concludes that closure of the WCR 72 crossing will serve to prevent accidents and promote public safety.  Accordingly, the ALJ finds and concludes that the WCR 72 crossing should be abolished.

40. Finally, the undersigned ALJ is mindful of, and takes fully into consideration, the public comment submitted by Ms. Salberg.  The Commission has stated in the past that the public’s convenience and necessity “are not factors enunciated in the statute for our consideration when determining whether to abolish a railroad crossing.”
  While the points made by Ms. Salberg are significant, they are insufficient to overcome the evidence of increased public safety and prevention of accidents that support granting the request to abolish the crossing.

41. In accordance with § 40-6-109, C.R.S., the ALJ recommends the Commission enter the following order.   

IV. ORDER

A. The Commission Orders That:

1. The Application filed on May 18, 2018 by the Colorado Department of Transportation (CDOT) on behalf of the County of Weld for the authority to abolish the crossing of Weld County Road 72 with the tracks of the Union Pacific Railroad Company at railroad milepost 57.80 of the Greeley Subdivision, National Inventory No. 804852B, near the Town of Eaton, Weld County, State of Colorado (Crossing), as amended by the Amended Application filed on August 31, 2018, is granted.
2. The grant of the request to abolish the Crossing is conditioned as follows:

a.
CDOT shall inform the Commission in writing that all work necessary to abolish the crossing is complete within ten days of completion.

b.
CDOT shall file copies of the updated U.S. Department of Transportation National Inventory forms showing this crossing as closed. These updated inventory forms are to be filed with the completion letter.    

3. Proceeding No. 18A-0318R is closed. 

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion within 20 days after service, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed. 

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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________________________________
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