Before the Public Utilities Commission of the State of Colorado

Decision No. R18-0980-I
PROCEEDING No. 18A-0505E

R18-0980-IDecision No. R18-0980-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING18A-0505E NO. 18A-0505E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS BOONE HILL 1 FACILITY.
PROCEEDING NO. 18A-0506E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS BOONE HILL 2.

PROCEEDING NO. 18A-0507E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS BOONE HILL 3.

PROCEEDING NO. 18A-0508E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS PUEBLO SOLAR.

PROCEEDING NO. 18A-0509E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 1.

PROCEEDING NO. 18A-0510E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 2.

PROCEEDING NO. 18A-0511E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 3.

PROCEEDING NO. 18A-0512E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 4.

PROCEEDING NO. 18A-0513E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 5.

PROCEEDING NO. 18A-0514E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 6.

PROCEEDING NO. 18A-0515E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 1.

PROCEEDING NO. 18A-0516E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 2.

PROCEEDING NO. 18A-0517E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 3.

PROCEEDING NO. 18A-0518E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 4.

PROCEEDING NO. 18A-0519E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 5.

PROCEEDING NO. 18A-0520E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 6.

PROCEEDING NO. 18A-0521E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 7.
INTERIM DECISION OF
ADMINISTRATIVE LAW JUDGE
STEVEN H. DENMAN
GRANTING Motion for highly Confidential protection and waiver of rule 1101(b)(I)
Mailed Date:  
November 5, 2018
TABLE OF CONTENTS

5I.
STATEMENT

A.
Procedural History
5
B.
The Motion for Highly Confidential Protection
8
II.
Order
11
A.
It Is Ordered That:
11


I. STATEMENT

1. This Interim Decision grants in part the Motion for Highly Confidential Protection and Waiver of Rule 1101(b)(I) (Motion for Highly Confidential Protection) filed on October 24, 2018, by sPower Development Company, LLC (sPower or Applicant).     

A. Procedural History
2. On July 30, 2018, sPower filed the above-captioned proceedings with the Colorado Public Utilities Commission (Commission).
3. The above-captioned proceedings were referred to an Administrative Law Judge (ALJ) by minute entry during the Commission’s weekly meeting held on September 5, 2018.

4. After a prehearing conference on September 24, 2018 in each of the 
above-captioned proceedings,
 the above-captioned proceedings were consolidated by Decision No. R18-0869-I (mailed September 25, 2018).  Proceeding No. 18A-0505E was designated as the primary proceeding.

5. The procedural histories of the above-captioned proceedings are set forth in Decisions previously issued in the individual Proceedings and in this Consolidated Proceeding and are repeated here as necessary to put this Decision into context.
6. In addition to sPower, there are five other parties in the above-captioned proceedings:  Intervenors Public Service Company of Colorado (Public Service), the Colorado Office of Consumer Counsel (OCC), the Colorado Independent Energy Association (CIEA), certain affiliates of NextEra Energy Resources, LLC (NextEra), and Trial Staff of the Colorado Public Utilities Commission (Staff).  The Intervenors and sPower are all Parties to this Consolidated Proceeding.  See Decision No. R18-0785-I (mailed September 14, 2018).  

7. On September 25, 2018, Decision No. R18-0874-I set the Consolidated Proceeding for a hearing scheduled for December 5 and 6, 2018, and established a procedural schedule, including the filing of testimony and statements of position by the Parties.
  

8. Applicant filed its direct testimony and attachments on October 2, 2018.  Answer testimonies and attachments of the Intervenors were due to be filed on Tuesday, October 30, 2018.  

9. On October 5, 2018, Intervenors Public Service, Staff, OCC, CIEA, and NextEra (Dismissal Movants) filed a Joint Motion to Dismiss (Motion to Dismiss) the 17 Applications filed by sPower.  Filed pursuant to Rule 1001 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, and Rule 12(b)(5), Colorado Rules of Civil Procedure, the Motion to Dismiss argues that the Applications fail to state a claim for which relief can be granted and should be dismissed.  

10. On October 19, 2018, sPower filed its Response to the Motion to Dismiss, arguing that the Motion to Dismiss should be denied for numerous reasons.  A written decision on the Motion to Dismiss is pending.  On October 26, 2018, Dismissal Movants filed their Joint Motion for Leave to File a Reply in Support of Joint Motion to Dismiss.

11. On October 5, 2018, Intervenors Public Service, OCC, CIEA, and NextEra (Stay Movants) filed a Joint Motion to Stay Procedural Schedule Pending Disposition of Motion to Dismiss, and Request for Shortened Response Time (Motion to Stay).  Decision No. R18-0899-I (mailed October 10, 2018) shortened the response time to the Motion to Stay to seven days.

12. On October 12, 2018, sPower timely filed its Response in Opposition to 
Joint Motion to Stay Procedural Schedule Pending Disposition of Motion to Dismiss.

13. On October 24, 2018, sPower filed its Motion for Highly Confidential Protection, the subject of this Interim Decision.  

14. Decision No. R18-0960-I (mailed on October 26, 2018) granted the Motion to Stay in part and vacated the pre-hearing filing and other procedural dates established by Decision No. R18-0874-I (mailed September 25, 2018).  Additionally, the hearing on December 5, 2018 was reserved for a hearing pursuant to § 40-6-109.5(4), C.R.S., and the second day of the evidentiary hearing set for December 6, 2018 was vacated.

B. The Motion for Highly Confidential Protection

15. The 17 Applications in this Consolidated Proceeding relate to 17 alleged Qualifying Facilities (QFs) under the Public Utility Regulatory Policies Act of 1978, as amended (PURPA).
  Applicant has requested that the Commission determine that in 2016 sPower established a Legally Enforceable Obligation pursuant to PURPA, requiring that Public Service purchase capacity and energy from each of these 17 sPower facilities.
16. Applicant now moves for highly confidential protection of the following categories of information:
a)
Relevant contracts of sPowers related to the development of sPower’s QFs;
b)
Financial statements of sPowers and its affiliates; and

c)
Any information that would ordinarily be provided to a utility as a part of a bid submitted in a solicitation process pursuant to the utility’s electric resource plan (ERP) that is afforded highly confidential protection.

17. Because of the admittedly broad nature of item c. above, sPower moves for a waiver of Rule 1101(b)(I) of the Rules of Practice and Procedure, 4 CCR 723-1, asserting that the waiver would be administratively efficient.
  

18. The Motion for Highly Confidential Protection states that the information described above is highly competitively sensitive and that the release of such information “could cause substantial and lasting competitive harm to sPower.”
  It further asserts that because some of the parties are either direct competitors, or their members are direct competitors, it is necessary to limit access to this information.  Indeed, Motion for Highly Confidential Protection requests that the highly confidential information not be provided to NextEra, because NextEra is a direct competitor of sPower, and to certain members of CIEA who are direct competitors of sPower.  NextEra has not filed a response.  sPower has reported in the Motion for Highly Confidential Protection that NextEra takes no position on this issue, and that CIEA does not oppose the relief sought. 
  

19. Specifically, the Motion for Highly Confidential Protection requests that access to the above-referenced information be limited to the following individuals:

a.
Members of Staff assigned to this proceeding;

b.
Counsel for Staff;

c.
The OCC;

d.
Counsel for the OCC;

e.
Counsel for Public Service;

f.
Two subject matter experts for Public Service;

g.
Two attorneys for CEIA; and

h.
One subject matter expert for CIEA.

The Motion for Highly Confidential Protection asserts that by limiting access to these individuals and requiring them to sign the proposed nondisclosure agreements (NDAs) (attached to the Motion for Highly Confidential Protection), the Commission will protect the 

20. information at issue from disclosure to any entity or individual who might use it for competitive purposes, while providing access to individuals who may need the information for purposes of this proceeding.

21. As an initial matter, because the Motion for Highly Confidential Protection states that upon conferral, Public Service, Staff, the OCC, and CIEA do not oppose the relief sought in the Motion and NextEra takes no position on the Motion, the ALJ finds that it is appropriate to waive response time to the motion.  

22. On the record before the Commission, the ALJ finds that Category a), relevant contracts of sPower’s related to the development of sPower’s QFs, and Category b), financial statements of sPower’s and its affiliates, constitute highly competitively sensitive information and that the disclosure of such information could cause substantial competitive harm to sPower.  The ALJ finds further that the information sought to be protected is highly confidential information that is consistent with prior Commission practices and the protection of the material is not contrary to Commission rules.

23. The ALJ finds, however, that sPower’s request for highly confidential protection for Category c), any information that would ordinarily be provided to a utility as a part of a bid submitted in a solicitation process pursuant to the utility’s electric resource plan that is afforded highly confidential protection, is too broad; the precise type of information that is sought to be deemed highly confidential cannot be easily determined.  The ALJ declines to grant such a vague and overly broad protective order, as requested by sPower.  Rather, for clarity, the ALJ will modify this description of Category c) of highly confidential information as follows: “sPower’s unit level delivered fuel costs, sPower’s hourly market price data, sPower’s unit level heat rate curves, sPower’s unit detailed maintenance schedules, and bid information of any sort (from sPower or from other entities).”  As modified, Category c) of information is deemed to be highly confidential and will be granted highly confidential protection.  

24. Since sPower could not have filed the information in Category c), as modified herein, with the motion, a waiver of Rule 1101(b)(I), 4 CCR 723-1, will be granted.
25. Therefore, the ALJ finds that good cause has been shown for granting in part the Motion for Highly Confidential Protection and entering the protective order set forth in the Order below.  

26. The proposed Highly Confidential NDAs for attorneys and subject-matter experts, attached to the Motion for Highly Confidential Protection, will also be approved for use in this Consolidated Proceeding.  

II. Order

A. It Is Ordered That:
1. The Motion for Highly Confidential Protection and Waiver of Rule 1101(b)(I) filed on October 24, 2018, by sPower Development Company, LLC (sPower) is granted in part, consistent with the foregoing discussion.
2. The following information shall be deemed as highly confidential in this Consolidated Proceeding:
a.
Relevant contracts of sPower’s related to the development of sPower’s Qualifying Facilities;

b.
Financial statements of sPower’s and its affiliates;

c.
sPower’s unit level delivered fuel costs;

d.
sPower’s hourly market price data;

e.
sPower’s unit level heat rate curves;

f.
sPower’s unit detailed maintenance schedules; and
g.
Bid information of any sort (from sPower or from other entities).

3. The proposed Highly Confidential Nondisclosure Agreements (NDAs) for attorneys and subject-matter experts, attached to the Motion for Highly Confidential Protection, will be approved for use in this Consolidated Proceeding.

4. This highly confidential information shall be disclosed only to the following individuals, after such individuals have signed the approved:

a.
The Commissioners;

b.
The Administrative Law Judge (ALJ) presiding over this matter;

c.
Members of Trial Staff of the Colorado Public Utilities Commission (Staff) assigned to this proceeding;

d.
Counsel for Staff;

e.
Employees of the Colorado Office of Consumer Counsel (OCC);

f.
Counsel for the OCC;

g.
Counsel for Public Service Company of Colorado (Public Service);

h.
Two subject matter experts for Public Service;

i.
Two attorneys for the Colorado Independent Energy Association (CIEA); and

j.
One subject matter expert for CIEA.

The Commissioners, the ALJ, and Staff assigned to this Consolidated Proceeding are not required to execute an NDA prior to gaining access to the highly confidential information as provided by Rule 1100(h) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, because they have already been required to sign, and have on file with 

5. the Commission, a current annual NDA that covers both confidential and highly confidential information in all Commission proceedings.

6. All other individuals shall sign, serve, and file the NDA(s) approved by this Decision prior to obtaining access to the highly confidential information.  

7. Individuals permitted access to highly confidential information may use it only for purposes of this Consolidated Proceeding, consistent with Rule 1101(h) of the Rules of Practice and Procedure, 4 CCR 723-1.  The protected information may not be used for competitive purposes, nor may it be disclosed to any unauthorized persons, including persons within the intervening representative’s organization or affiliates.  

8. Upon the conclusion of this Consolidated Proceeding, each of the parties, with the exception of the ALJ and the Commissioners, shall contact sPower regarding the method that it chooses to dispose of the information as provided under Rule 1100(l)(I), 4 CCR 723-1.

9. This Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




� Additionally, by Decision No. R18-0813-I (mailed September 14, 2018), a prehearing conference was scheduled to be held at the same time and place in Proceeding No. 18A-0524E, a similar application filed by sPower involving Black Hills Colorado Electric, Inc. (Black Hills) and an alleged Qualifying Facility (QF) known as Haynes Creek Solar.


� Decision No. R18-0926-I (mailed October 19, 2018) granted an Unopposed Motion to Modify the Procedural Schedule and Request for Waiver of Response Time, filed by CIEA on October 19, 2018, and added December 10, 2018 as a hearing day.  


�  Pub. L. No. 95-617, 92 Stat. 3117 (1978).


� Rule 1101(b)(I) requires that a motion for requesting highly confidential protection “shall include a detailed description and/or representative sample of the information for which highly confidential protection is sought….”


�  Motion for Highly Confidential Protection at p. 6.


� Rule 1101(h), 4 CCR 723-1, provides that no confidential information (including highly confidential information) can be disclosed to experts, advisors, or individual members of a trade association who are concerned with marketing or strategic planning of competitive products or services in competition with the party producing such information.  Since NextEra and certain individual members of CIEA are direct competitors of sPower, they are excluded from disclosure of the highly confidential information protected by this Decision.  


� Consistent with this Decision and the discussion above, the highly confidential information shall not be provided to NextEra or to individual members of CIEA which are competitors of sPower.  Counsel for sPower and CIEA are responsible for ensuring compliance with this portion of the protective order granted in this Decision.  





5

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












