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A PORTION OF THE HEARING
Mailed Date:  
October 26, 2018
I. STATEMENT
1. This Interim Decision sua sponte stays the procedural schedule pending disposition of a Joint Motion Seeking Expedited Dismissal, (Motion to Dismiss) filed on October 9, 2018 by Black Hills Colorado Electric, Inc. (Black Hills), Trial Staff of the Public Utilities Commission (Staff), the Colorado Office of Consumer Counsel (OCC), the Colorado Independent Energy Association (CIEA), and certain affiliates of NextEra Energy Resources, LLC (NextEra).  The Decision vacates the pre-hearing filing dates established by Decision No. R18-0875-I (mailed September 25, 2018), as described in detail in the Ordering Paragraphs of this Decision; reserves the hearing on December 19, 2018 for a hearing pursuant to 
§ 40-6-109.5(4), C.R.S.; and vacates the second day of the evidentiary hearing set for December 20, 2018.    

A. Procedural History
2. On July 31, 2018, sPower Development Company, LLC (sPower or Applicant) filed the above-captioned proceeding with the Colorado Public Utilities Commission.

3. The above-captioned proceedings were referred to an Administrative Law Judge (ALJ) by minute entry during the Commission’s weekly meeting held on September 5, 2018.

4. A prehearing conference on September 24, 2018 in the above-captioned proceeding.
  

5. The procedural history of the above-captioned proceeding is set forth in Decisions previously issued in this Proceeding and is repeated here as necessary to put this Decision into context.

6. In addition to Applicant sPower, there are five other parties in the 
above-captioned proceedings:  Intervenors Black Hills, OCC, CIEA, NextEra, and Staff.  See Decision No. R18-0784-I (mailed September 14, 2018).  

7. Decision No. R18-0875-I (mailed September 25, 2018) set this Proceeding for a hearing scheduled for December 19 and 20, 2018, and established a procedural schedule, including for the filing of testimony and statements of position by the Parties.  

8. sPower filed its direct testimony and attachments on October 2, 2018.  Answer testimonies and attachments of the Intervenors are due to be filed on Tuesday, October 30, 2018.  

9. On October 5, 2018, Intervenors Black Hills, Staff, OCC, CIEA, and NextEra (Dismissal Movants) filed the Motion to Dismiss the Application filed by sPower.  Filed pursuant to Rule 1001 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, and Rule 12(b)(5), Colorado Rules of Civil Procedure (CRCP), the Motion to Dismiss argues that the Applications fail to state a claim for which relief can be granted and should be dismissed.  

10. On October 23, 2018, sPower filed its Response, arguing that the Motion to Dismiss should be denied for numerous reasons.  

B. Should this Proceeding be Stayed pending Resolution of the Motion to Dismiss? 
11. As noted in Footnote 1, there are seventeen Applications pending in Consolidated Proceeding No. 18A-0505E et al., which relate to seventeen alleged Qualifying Facilities (“QFs”) under the Public Utility Regulatory Policies Act of 1978, as amended (“PURPA”).
  sPower has requested that the Commission determine that sPower, in 2016, established a Legally Enforceable Obligation (“LEO”) pursuant to PURPA, requiring that Public Service purchase capacity and energy from each of these seventeen sPower facilities.
  
12. The instant Application relates to similar allegations and requested relief, involving sPower’s alleged QF known as Haynes Creek Solar.  
13. The Motion to Dismiss raises numerous complex legal issues for the Commission, including, but not limited to, whether a pending rulemaking proceeding (No. 18R-0492E) to amend Rule 3902(c) of the Rules Regulating Electric Utilities, 4 CCR 723-3;
 provides sufficient legal authority for sPower to have filed the Application; whether the Application is ripe for adjudication; whether granting the relief sought in the Application would be contrary to the current Rule 3902(c) and to Rule 3615(a)(III), 4 CCR 723-3; whether an amended Rule 3902(c) can be lawfully applied retrospectively to the circumstances in the Application to grant the relief sought; and whether there are procedural paths, other than the Electric Resource Planning rules and process in Colorado that provide an opportunity for an alleged QF to secure a power sale and purchase contract with an incumbent electric utility.  
14. By Decision No. R18-960-I (mailed on October 26, 2018), the ALJ granted in part a Motion to Stay filed in Consolidated Proceeding No. 18A-0505E et al., in order to stay procedural dates before ruling on a similar Motion to Dismiss pending in that proceeding.  The resources of the Parties and the Commission will be conserved by staying those procedural dates.  
15. There are significant factual and legal similarities between the instant Proceeding and Consolidated Proceeding No. 18A-0505E et al., Because of those significant similarities, the ALJ finds and concludes that a similar stay of the procedural dates in this Proceeding should be ordered sua sponte.  It would be unfair to the Parties in common between these two proceedings and an unnecessary expense of their resources to stay the procedures in the Consolidated Proceeding while allowing the instant Proceeding to go forward to ligation and decision.  By issuing the stay ordered in this Decision, the ALJ also ensures than no Party will gain a strategic or tactical advantage in the litigation of these similar proceedings.  
16. Moreover, On October 22, 2018, Staff filed a Motion to Compel certain discovery responses from sPower in order to resolve a discovery dispute in which Staff is embroiled with sPower.  Staff also seeks an extension of the due date for Answer Testimony for each day sPower has delayed providing adequate discovery responses.  The ALJ finds and concludes that the stay of the procedural dates in this Proceeding is better remedy than merely extending the deadline for answer testimony.  
17. Pursuant to Rule 1400(b), 4 CCR 723-1, sPower’s response to the Motion to Compel is due on November 5, 2018, after the October 30, 2018 due date for filing Answer Testimony and attachments by Staff and other Intervenors.  

18. Based upon all the circumstances in this Proceeding, the ALJ concludes that there is not adequate time for the ALJ to decide the Motion to Dismiss and Staff’s Motion to Compel, and to prepare and issue interim decisions on those motions by Intervenors’ deadline for filing of Answer Testimony and attachments on October 30, 2018.  

19. Section 40-6-101(1), C.R.S, provides that, “The commission shall conduct its proceedings in such manner as will best conduce the proper dispatch of business and the ends of justice.”  

20. Therefore, the ALJ finds that the stay of the procedural dates in this Proceeding is necessary and appropriate, because it is fundamentally fair to all the Parties in adjudicating this Application, and it will “best conduce the proper dispatch of business and the ends of justice.”  The procedural filing dates set by Decision No. R18-0875-I will be stayed and vacated pending future decisions in this Consolidated Proceeding.  

21. Interim decisions on the merits of the Motion to Dismiss and Staff’s Motion to Compel, and other pending motions, will be issued by the ALJ in due course.    
22. The present procedural posture of this Proceeding leads the ALJ to conclude that there may not be sufficient time for all necessary procedural steps, the evidentiary hearing, and issuance of decisions to occur so that a Commission decision could be issued within 210 days.  

23. Section 40-6-109.5(4), C.R.S., provides that: “The commission, in particular cases, under extraordinary conditions and after notice and a hearing at which the existence of such conditions is established, may extend the time limits specified in subsections (1) and (2) of this section for a period not to exceed an additional ninety days.”   

24. Under the circumstances now present in this Consolidated Proceeding, the ALJ believes that this Proceeding may be one of those “particular cases” and that such extraordinary conditions may now exist in this Consolidated Proceeding.  

25. The currently scheduled hearing on December 19, 2018 will be devoted to preliminary procedural matters, including a hearing pursuant to § 40-6-109.5(4), C.R.S., on the issue of whether extraordinary conditions now exist in this Proceeding that warrant the extension of the 210-day time limit in § 40-6-109.5(2), C.R.S., for a period not to exceed an additional 90 days.  

26. Counsel should be prepared to present legal arguments at the hearing to address whether extraordinary conditions now exist in this Consolidated Proceeding that warrant the extension of the 210-day time limit for a period not to exceed an additional 90 days, pursuant to § 40-6-109.5(4), C.R.S. 

27. The remainder of the evidentiary hearing scheduled for December 20, 2018 will be vacated.  

28. Other procedural matters may be address in future Interim Decisions.  
II. ORDER

A. It Is Ordered That:  

29. The Administrative Law Judge finds and concludes that a stay of the procedural dates in this Proceeding should be ordered sua sponte, consistent with the foregoing discussion.  
30. The pre-hearing filing dates established by Decision No. R18-0875-I (mailed September 25, 2018) are stayed and vacated as follows:  

a.
The filing of all hearing exhibits on or before November 28, 2018;
b.
The filing of any objections to the admissibility of the form of any pre-filed hearing exhibits marked for identification (e.g., authenticity) on or before November 28, 2018.
c.
The filing of all corrections to any pre-filed hearing exhibits marked for identification on or before November 28, 2018.
d.
The filing of Answer Testimony and attachments on or before October 30, 2018.

e.
The filing of Rebuttal or Cross-Answer Testimony on or before November 19, 2018.

f.
The filing of Statements of Position on or before January 4, 2019.
31. The hearing scheduled for December 19, 2018 shall be devoted to preliminary procedural matters, and shall include a hearing pursuant to § 40-6-109.5(4), C.R.S., on the issue of whether extraordinary conditions now exist in this Consolidated Proceeding that warrant the extension of the 210-day time limit in § 40-6-109.5(2), C.R.S., for a period not to exceed an additional 90 days.  

32. The evidentiary hearing in this matter scheduled for December 20, 2018, shall be vacated.    

33. This Decision is effective immediately. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




� Additionally, by Decision Nos. R18-0796-I, R18-0797-I, R18-0798-I, R18-0799-I, R18-0800-I, �R18-0801-I, R18-0802-I,  R18-0803-I, R18-0804-I, R18-0805-I, R18-0806-I, R18-0807-I, R18-0808-I, R18-0809-I, R18-0810-I, R18-0811-I, and R18-0812-I, a prehearing conference was scheduled to be held at the same time and place in Proceeding Nos. 18A-505E, 18A-506E, 18A-507E, 18A-508E, 18A-509E, 18A-510E, 18A-511E, �18A-512E, 18A-513E, 18A-514E, 18A-515E, 18A-516E, 18A-517E, 18A-518E, 18A-519E, 18A-520E, and �18A-521E.


�  Pub. L. No. 95-617, 92 Stat. 3117 (1978).


�  PURPA provides inter alia that electric utilities are required to purchase electric energy produced by QFs at rates based on the utility’s avoided costs.  See 16 U.S.C. § 824a-3.  


�  The current Rule 3902(c) provides:  “A utility shall use a bid or an auction or a combination procedure to establish its avoided costs for facilities with a design capacity of greater than 100 KW. The utility is obligated to purchase capacity or energy from a qualifying facility only if the qualifying facility is awarded a contract under the bid or auction or combination process.”
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