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I. STATEMENT

1. This Recommended Decision will grant the Parties’ Stipulated Motion for an Order filed on October 3, 2018 and will approve their settlement of this Complaint without modification.  
A. Procedural History
2. On May 31, 2018, Aspire Tours, LLC and ULLR Tours LLC, doing business as The Colorado Sightseer (Complainants), filed a formal complaint (Complaint) against iLimo Limousine and Tour Company (iLimo or Respondent), alleging that iLimo was advertising 
and providing intrastate transportation services without authority from the Public Utilities Commission (Commission).  That filing commenced this Proceeding.  Complainants were, and have been, represented by counsel.    

3. The Complaint stated that iLimo holds a luxury limousine permit from the Commission.  The Complaint alleged that iLimo has a web-site and a presence on three social media sites on which it advertises sightseeing and transportation services in the State of Colorado that are not allowed by its luxury limousine permit, and that iLimo has provided such services without authority from the Commission.
  The Complaint further alleged that iLimo’s unauthorized action diverts traffic from Complainants and causes substantial financial losses to Complainants.  As relief, Complainants request that the Commission:  (1) order iLimo to discontinue and refrain from engaging in the unauthorized conduct and operations; and (2) impose a civil penalty on iLimo consistent with Rule 1302 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.
  

4. On June 5, 2018, the Commission served the Complaint on iLimo and issued an Order to Satisfy or Answer the Complaint within 20 days.  The Commission also set the Complaint for a hearing to be held on August 14, 2018 at 9:00 a.m. in a Commission Hearing Room.  

5. By minute entry during the Commission’s weekly meeting held on June 7, 2018, the Commission referred this matter to an Administrative Law Judge (ALJ) for disposition.  The undersigned ALJ was subsequently assigned to hear this Complaint.  

6. Complainants pre-filed their list of witnesses, summaries of testimony, and copies of exhibits on June 14, 2018.  

7. On June 25, 2018, iLimo timely filed an Answer to the Complaint (Answer).  Counsel for iLimo also entered his appearance on June 25, 2018.  Respondent stated that it holds Luxury Limousine Permit No. LL-02851 and Off Road Charter Permit No. ORC-00232, under Part 3 of Article 10.1 of Title 40, C.R.S.  Respondent asserted that its existing Luxury Limousine and Off Road Charter permits allow it to provide such services anywhere in the State of Colorado and that the services it provides to the locations named in the Complaint are in compliance with its existing authorities.  Respondent asked that the Complaint be dismissed, that the hearing be vacated, and that it be awarded attorney’s fees.
   

8. On July 17, 2018, Complainants filed a Statement of Position opposing Respondent’s requests to dismiss the Complaint and to vacate the hearing.  

9. Decision No. R18-0607-I (mailed on July 27, 2018) denied Respondent’s requests to dismiss the Complaint, to vacate the evidentiary hearing, and to award attorney’s fees.  
10. Decision No. R18-0607-I also established a procedural schedule for iLimo to file its list of witnesses, summaries of the testimony of each of its witnesses, and copies of the exhibits that it intends to offer into evidence at the hearing.  

11. On August 6, 2018, iLimo filed “Respondent’s Witness and Exhibit List,” along with copies of its hearing exhibits.  Pursuant to an order in Decision No. R18-0607-I, iLimo filed its First Amended Witness and Exhibit List on September 7, 2018.  

12. On August 9, 2018, iLimo filed an Unopposed Motion for Continuance, asking for a continuance of the evidentiary hearing for at least 30 days.  Complainants did not object to the continuance.  
13. Decision No. R18-0667-I (mailed on August 10, 2018) granted the Unopposed Motion for Continuance and rescheduled the hearing to September 20, 2018 at 9:30 a.m. in a Commission hearing room.  

14. On September 20, 2018, the ALJ called the hearing to order as scheduled.  Counsel for Complainants and iLimo appeared, and announced that they had settled the Complaint.  Counsel tendered to the ALJ a “Stipulated Motion for an Order,” which was undated and was signed only by counsel for iLimo.  

15. After reviewing the Stipulated Motion for an Order, the ALJ advised counsel for Complainants and iLimo that he construed the pleading as a motion to approve a stipulation, including a settlement agreement.  

16. The ALJ advised counsel that, by tendering the incomplete Stipulated Motion for an Order to the ALJ, the Parties had not filed the pleading with the Commission.  Instead, the ALJ requested counsel to have the Stipulated Motion for an Order dated, signed by both counsel, and filed with the Commission.  Based upon statements by both counsel, the ALJ believed that counsel intended to finalize and file the Stipulated Motion for an Order later the same day.

17. As of October 2, 2018, the Stipulated Motion for an Order had not been filed with the Commission.  Decision No. R18-0883-I (mailed on October 2, 2018) ordered Complainants and Respondent to file the dated and signed Stipulated Motion for an Order, or another written settlement agreement, no later than 5:00 p.m. on October 9, 2018.  

B. Stipulated Motion
18. On October 3, 2018, Complainants and Respondent (collectively, the Parties) filed the Stipulated Motion for an Order (Stipulated Motion).

19. In the Stipulated Motion, the Parties stipulate to the entry of an order settling this case with the following terms and conditions:

a)
Respondent will not use its current authority to advertise per person pricing or provide service with per person charges.

b)
Respondent will not provide sightseeing services.

c)
Respondent will have seven (7) days from the adoption of this order to adhere to these restrictions.
20. The Stipulated Motion further provides that nothing in these restrictions is meant to apply to any future Commission authority that Respondent obtains or may obtain.

21. The Parties assert that the Stipulated Motion is restrictive in nature, unambiguous, and capable of enforcement and that the underlying Complaint will be deemed satisfied if the settlement included in the Stipulated Motion is approved by the Commission.
22. The Parties also request that the response time to the Stipulated Motion be waived.

II. FINDINGS AND CONCLUSIONS
23. The following statute and Commission Rules are implicated by the instant Complaint and the settlement included in the Stipulated Motion:

a)
Section 40-10.1-201(a), C.R.S., provides that, “A person shall not operate or offer to operate as a common carrier in intrastate commerce without first having obtained from the commission a certificate declaring that the present or future public convenience and necessity requires or will require such operation.”

b)
Rule 6016(c) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, provides that, “No motor carrier, or any officer, agent, employee, or representative of said carrier, shall offer to provide a transportation service without authority or permit to provide such service.”

c)
Rule 6202(a)(II), 4 CCR 723-6, provides that, “Without specific approval by the Commission, no regulated intrastate carrier shall: … (II) extend, enlarge, diminish, change, alter, or vary the territory, route, or service authorized by its authority.”

d)
Rule 6202(a)(III), 4 CCR 723-6, provides that, “Without specific approval by the Commission, no regulated intrastate carrier shall: … (III) serve any point not included in its authority or authorized by statute.”

e)
Rule 6309(a), 4 CCR 723-6, provides that, “No person shall provide luxury limousine service, or a service ancillary to luxury limousine service, except on a prearranged charter basis.”

f)
Rule 6310(b), 4 CCR 723-6, provides that, “A luxury limousine carrier that charges or offers to charge for transportation services on a per person basis shall be presumed to be providing or offering to provide services as a common carrier.”  
24. The Commission encourages the settlement of contested proceedings.  Rule 1408 of the Rules of Practice and Procedure, 4 CCR 723-1.

25. The ALJ finds that good cause has been shown to approve the stipulation and settlement reached by the Parties and to grant the Stipulated Motion filed on October 3, 2018.  

26. The ALJ further finds that the Stipulated Motion is restrictive in nature, unambiguous, and capable of enforcement.

27. Because each of the Parties has agreed to the Stipulated Motion, which is unopposed, response time will be waived.

28. This Decision granting the Stipulated Motion, and approving the settlement included therein, will apply to Luxury Limousine Permit No. LL-02851 and Off Road Charter Permit No. ORC-00232, the permits currently held by Respondent under Part 3 of Article 10.1 of Title 40, C.R.S.  

29. The Parties will be ordered to comply with the terms of the Stipulated Motion and with this Decision.  Specifically, within the State of Colorado, Respondent will be ordered not to use its current authorities to advertise per person pricing, not to provide service with per person charges, and not to provide sightseeing services.  
30. Respondent will be ordered to comply with the terms and conditions of the Stipulated Motion, including the settlement included therein, and with this Decision within seven days from the effective date of this Decision.
31. The ALJ specifically finds that the terms and conditions of the Stipulated Motion and settlement, which have been agreed upon by the Parties and set forth in the Stipulated Motion, are not a restriction of Respondent’s authority under its Luxury Limousine Permit No. LL-02851 and Off Road Charter Permit No. ORC-00232.  Rather, the terms and conditions of the Stipulated Motion and this Decision curtail Respondent’s activities and conduct in operating those Permits, pursuant to the terms of the Parties’ settlement of this Complaint.  

32. Any breach of the terms and conditions of the Stipulated Motion, including the settlement, or of this Decision by either Party may be addressed through the filing of an appropriate action with the Commission pursuant to applicable statutes and Commission rules, including but not limited to a formal complaint or a civil penalty assessment notice.  
33. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following Order.
III. ORDER

A. The Commission Orders That:  

1. Response time to the Stipulated Motion for an Order (Stipulated Motion) filed on October 3, 2018, by Aspire Tours, LLC and ULLR Tours LLC, doing business as The Colorado Sightseer (Complainants), and iLimo Limousine and Tour Company ( Respondent), is waived, pursuant to Rule 1308(c) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

2. The Stipulated Motion is granted, and the settlement of the Complaint included therein is approved without modification.  

3. The Parties shall comply with the terms of the Stipulated Motion, of the settlement, and of this Decision.  A copy of the Stipulated Motion is attached hereto as 
Appendix A.  

4. Specifically, Respondent shall comply with the following terms and conditions of the settlement: (1) within the State of Colorado, Respondent shall not use its current authority to advertise per person pricing or to provide service with per person charges; and (2) within the State of Colorado, Respondent shall not provide sightseeing services.  Respondent shall begin complying with these terms and conditions within seven days from the effective date of this Decision.

5. The above-stated terms and conditions shall apply to Luxury Limousine Permit No. LL-02851 and Off Road Charter Permit No. ORC-00232 held by Respondent.  

6. Proceeding No. 18F-0365EC is closed.

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the Parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a Party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  The Complaint alleged specifically that iLimo offers and provides trips to Rocky Mountain National Park, Pikes Peak, Denver and the Foothills, and Mining Town breweries, for $120 per person, as well as other sightseeing tours, day trips from Denver, and trips to Vail, Breckenridge, Beaver Creek, Steamboat Springs, and Aspen, Colorado.  Complaint, page 2.  


�  Complaint, pages 1 and 2.  


�  Answer, pages 2 and 3.  
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