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I. STATEMENT
A. Summary
1. This interim decision addresses the Motion to Dismiss with Prejudice for Failure to State a Claim (Motion to Dismiss) filed by Respondent Public Service Company of Colorado (PSCo) on September 10, 2018.  For the reasons stated below, the Motion to Dismiss is 
granted-in-part and denied-in-part. 

B. Background

2. On August 20, 2018, Complainant Jason Walker filed the Complaint that initiated this proceeding.  Construing the facts alleged in his Complaint in the light most favorable to him,
 Mr. Walker alleges that: (a) on an unspecified date, Mr. Walker requested PSCo to install new electric service at his property at 1863 Tiger Road, Breckenridge, Colorado 80424; (b) PSCo started designing the electric service in early July 2016 and visited Mr. Walker’s property on July 19, 2016 to obtain the necessary information to complete the design; (c) PSCo submitted a “flawed” design for the new electric service on September 20, 2016, but it is not clear to whom it was submitted; (d) the initial, “flawed” design was rejected on September 28, 2016, but again the identity of the person or entity that rejected the design is not specified; (e) PSCo submitted a revised design on October 12, 2016; (f) the revised design was completed too late to obtain the required approval(s) and complete the installation of the new service before the annual excavation moratorium imposed by the Town of Breckenridge went into effect on November 1, 2016; (g) the transformer PSCo ultimately installed in the middle of Mr. Walker’s yard must be moved to a location approximately 30 feet away; and (h) Mr. Walker suffered approximately $25,000 in damages as a result of the delay caused by PSCo’s alleged failure to timely produce an acceptable design for the requested new electric service.  

3. Notwithstanding his valuation of the damages he suffered, Mr. Walker’s sole relief requested in the Complaint is that PSCo pay the cost of moving the transformer.  According to Mr. Walker, this cost “is in excess of $5,000,” but less than the $25,000 in damages allegedly suffered by Mr. Walker.  Mr. Walker characterizes his request for relief as a “proposed settlement.”
  

4. On August 21, 2018, the Commission scheduled the Complaint for an evidentiary hearing to be held on November 5, 2018 starting at 9:00 a.m.  On the same date, the Commission served on Complainant the Order Setting Hearing and Notice of Hearing and other documents.   

5. Also on August 21, 2018, the Commission served on Respondent the Complaint, the Order Setting Hearing and Notice of Hearing, an Order to Satisfy or Answer, and other documents.   

6. On August 29, 2018, the Commission referred this proceeding to an Administrative Law Judge (ALJ).  The proceeding was subsequently assigned to the undersigned ALJ.

7. On September 10, 2018, Respondent filed the Motion to Dismiss under Colorado Rule of Civil Procedure (C.R.C.P.) 12(b)(5) that is the subject of this interim decision.   

8. On September 24, 2018, Complainant Jason Walker filed a Response to the Motion to Dismiss (Response).    
C. Motion to Dismiss

9. In its Motion to Dismiss, PSCo requests the dismissal of the Complaint under C.R.C.P. 12(b)(5) for failure to state a claim upon which relief may be granted.  Specifically, PSCo argues that Mr. Walker “provides no citation to any applicable law, tariff, or regulation that [PSCo] has supposedly violated.”
  PSCo further states that its general obligations under its tariffs, the statutes over which the Commission has jurisdiction, and the Commission’s rules are to “provide safe, effective, and economical service – which inherently includes ensuring that new service facilities are installed in a safe, effective, and economical manner.”
  PSCo asserts that “nowhere does [Mr. Walker] plead a single fact alleging that [PSCo] installed an unsafe or ‘faulty’ transformer, much less assert that [PSCo] has in any way provided unsafe or unreliable service in violation of any” obligation or duty owed by PSCo.
  

10. Even if the Complaint did allege such a violation, PSCo argues that it must be dismissed pursuant to the limitation of liability provision in Colo. PUC No. 8 Electric, which is the applicable tariff.  Specifically, PSCo cites the following tariff provision: 

Company ‘will not be liable for interruption, shortage or insufficiency in the supply of electric service, … if [it] is due to causes or contingencies beyond the control of the Company, including but not limited to … authority and orders of government.
 (emphasis omitted) 

According to PSCo, the moratorium cited by Mr. Walker is an “order” passed under the “authority” of the Town of Breckinridge.  As a result, any damage incurred by Mr. Walker resulted from the moratorium, and PSCo cannot be held liable for it.
  PSCo concludes that the Complaint must be dismissed.     

D. Response to Motion

11. In his Response, Mr. Walker states that PSCo misses the point.  According to Mr. Walker, “[i]f the design had been completed competently, the work would have been completed well in advance of the moratorium that Xcel illogically reasons is their built in excuse to never be held responsible for any reasonable standard of service.”
  Mr. Walker concludes that the Motion to Dismiss must be denied.  

E. Analysis 

1. Motion to Dismiss Standard

12. “The chief function of a complaint is to give notice to the defendant of the transaction or occurrence that is the subject of plaintiff's claims.”
  In ruling on a motion under C.R.C.P. 12(b)(5), the complainant’s allegations of material fact must be both viewed in the light most favorable to the complainant and accepted as true.
  The Commission “may consider only matters stated in the complaint and must not go beyond the confines of the pleading.”
  The exception is documents that are referenced in, and central to, the complaint.
  Similarly, in considering a C.R.C.P. 12(b)(5) motion, the ALJ may also consider documents that are subject to administrative notice.
   

13. Motions to dismiss are not viewed favorably and are granted only when “it appears beyond a doubt that the plaintiff can prove no set of facts in support of the claim which would entitle him or her to relief.”
  A complaint should not be dismissed for failure to state a claim so long as the pleader is entitled to some relief “‘upon any theory of the law.’”

2. The Commission’s Jurisdiction

14. Section 40-6-108(1)(a), C.R.S., states in relevant part that: 

Complaint may be made . . . by any . . . person . . . setting forth any act or thing done or omitted to be done by any public utility . . . in violation, or claimed to be in violation, of any provision of law or of any order or rule of the commission.

This statute defines the Commission’s jurisdiction over complaint proceedings.  The Commission does not possess general jurisdiction over tort or other common law claims like a court created under Article III of the Colorado Constitution.
  Nor does the Commission have jurisdiction to award remedies that the Colorado Constitution or Colorado statutes have not authorized the Commission to award, such as damages suffered as a result of a respondent’s alleged negligence.
  Instead, the Commission’s jurisdiction in complaint proceedings is limited to alleged violations of “any order or rule of the Commission” or “of any provision of law” over which the Commission has jurisdiction.
  The Commission has jurisdiction to interpret and apply tariffs, as they have the force and effect of state law.
  

3. Claim(s) Alleged in the Complaint
15. In his Complaint, Mr. Walker, who is representing himself pro se, does not specify the legal basis for his claim(s).  Specifically, as noted by PSCo in the Motion to Dismiss, the Complaint does not identify a provision of law or order or rule of the Commission that PSCo has allegedly violated.  However, Mr. Walker is not required to explicitly do so,
 and based on a liberal construction of Mr. Walker’s Complaint,
 there are at least three possible legal claims.  

16. First, Mr. Walker appears to allege that PSCo failed to adhere to the applicable standard of care in producing the initial “flawed” design for the requested new electric service.
  Of course, negligence is “conduct that falls below the legal standard of care.”
  Accordingly, the Complaint alleges sufficient facts to support a claim of negligence against PSCo. 

Second, Mr. Walker’s facts alleged in the Complaint raise the question of whether PSCo’s conduct complies with the applicable tariff.  In its Motion to Dismiss, PSCo cites to 

17. COLO. PUC No. 8 Electric as the applicable tariff and argues that it does not support the claim alleged by Mr. Walker.  That tariff, however, states in relevant part: 

When one (1) or more Applicants request overhead or underground electric service at premises not connected to the Company’s distribution system, . . . Company, after consideration of Applicant’s electric requirements, . . . will construct the extension with reasonable promptness in accordance with the terms of the plan or plans applicable.
  

Because Mr. Walker appears to be alleging that PSCo did not act with “reasonable promptness” in generating an appropriate design for, and then constructing, the electric service he requested for his property, the Complaint alleges sufficient facts to support a claim for violation of the Service Lateral Extension and Distribution Line Extension Policy of COLO. PUC No. 8 Electric.
 

Third, as noted above, in his Complaint Mr. Walker requests that PSCo move the transformer that it installed approximately 30 feet from its current location.  As noted by PSCo in its Motion to Dismiss, the “Electric System Operation and Maintenance” section of COLO. PUC No. 8 Electric requires PSCo to “construct, operate, and maintain its electric system in such manner as to furnish good, safe, adequate, and continuous electric service.”
  While the precise basis for Mr. Walker’s request to move the transformer is not clear from the Complaint, what is apparent is that Mr. Walker finds its current location inadequate, perhaps due to safety 

18. concerns.
  Accordingly, the facts alleged in the Complaint support an additional claim that PSCo violated the “Electric System Operation and Maintenance” section of COLO. PUC No. 8 Electric.  

4. Application of Motion to Dismiss 

19. As an initial matter, Mr. Walker references and copies into his Response to the Motion to Dismiss emails from employees of PSCo.  As noted above, in ruling on the Motion to Dismiss, the Commission “may consider only the matters stated in the complaint and must not go beyond the confines of the pleading.”
  Accordingly, with the exception of the email referenced in footnote 27, the ALJ has disregarded the emails attached to, or referenced in, the Response.  
a. Negligence Claim

20. It is well-established that the Commission does not have jurisdiction over negligence claims.
  In fact, the Commission recently reiterated this principle.
  Accordingly, any claim for negligence asserted in the Complaint must be dismissed.  

b. Alleged Violations of COLO. PUC No. 8 Electric
As summarized above, it is also well-established that the Commission has jurisdiction to interpret, apply, and adjudicate disputes concerning alleged violations of tariffs.
  

21. Here, as noted above, Mr. Walker has pled sufficient facts to support a claim for violation of the “Service Lateral Extension and Distribution Line Extension Policy” and/or the “Electric System Operation and Maintenance” section of COLO. PUC No. 8 Electric.  Accordingly, the Commission has jurisdiction over the claim(s) for alleged violations of COLO. PUC No. 8 Electric and the Complaint cannot be dismissed under C.R.C.P. 12(b)(5) on that basis or on the basis that it otherwise does not state a claim upon which relief can be granted.

c. Limitation of Liability Provision

22. The limitation of liability provision in COLO. PUC No. 8 Electric cited by PSCo also does not require dismissal of the complaint under C.R.C.P. 12(b)(5).  As noted, it states that PSCo is not liable for “interruption, shortage or insufficiency in the supply of electric service. . . due to causes or contingencies beyond the control of the Company, including but not limited 
to . . . authority and orders of government.”
  Here, as argued by Mr. Walker, the annual excavation moratorium of the Town of Breckenridge is not the cause of the alleged damages suffered by Mr. Walker.  Instead, PSCo’s alleged failure to timely produce an appropriate design is the cause.  Moreover, the Complaint alleges that PSCo’s ability to timely produce such an appropriate design was entirely within PSCo’s control, as Mr. Walker’s request for service allegedly provided ample time for PSCo to complete the design and install the service before 
the annual moratorium, which was a known event.  Accordingly, the Complaint will not be dismissed under C.R.C.P. 12(b)(5) based on the limitation of liability provision in COLO. PUC No. 8 Electric.  

II. ORDER
A. It Is Ordered That:

1. The Motion to Dismiss with Prejudice for Failure to State a Claim (Motion to Dismiss) filed by Respondent Public Service Company of Colorado on September 10, 2018 is granted-in-part and denied-in-part.  The Motion to Dismiss is granted as to any negligence claim asserted in the Complaint filed by Jason Walker on August 20, 2018.  Any such negligence claim is dismissed with prejudice.  Otherwise, the Motion to Dismiss is denied.  

2. This Decision is effective immediately.
	(S E A L)
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