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I. STATEMENT
1. This Recommended Decision grants, with reasonable conditions, the Application of TracFone Wireless, Inc. for Designation as an Eligible Telecommunications Carrier in the State of Colorado for the Limited Purpose of Offering Lifeline Service to Qualified Households.  
A. Procedural History.

2. On April 2, 2018, TracFone Wireless, Inc. (TracFone or Applicant) filed the above-captioned proceeding with the Colorado Public Utilities Commission (Commission).  Applicant seeks designation as an Eligible Telecommunications Carrier (ETC) in the State of Colorado “solely to provide Lifeline service, under the trade names SafeLink Wireless® and Walmart Family Mobile®, to qualifying Colorado consumers; it will not seek access to funds from the federal Universal Service Fund (‘USF’) or from the Colorado High Cost Support Mechanism for the purpose of providing service to high cost areas.”
  

3. TracFone filed supporting direct testimony and attachments with its Application.  Pursuant to § 40-6-109.5(1), C.R.S., Applicant initially sought a Commission decision within 120 days after the Application was deemed complete, or no later than September 5, 2018.  

4. Contemporaneous with its Application, on April 2, 2018, TracFone filed a Motion to Reduce Intervention Period to 15 Days (Motion to Reduce), stating that it had previously filed a similar ETC application (in Proceeding No. 17A-0424T), which it voluntarily withdrew.  When the current Application was filed, TracFone served each of the intervenors from the prior proceeding with copies of its revised Application, testimony, and motions.
 

5. On April 2, 2018, Applicant also filed a Motion for Waiver of 4 CCR § 2187(d)(II).  Rule 2187(d)(II) of the Rules Regulating Telecommunications Services and Providers of Telecommunications Services, 4 Code of Colorado Regulations (CCR) 723-2 requires that the application must include a description of the service area for which Applicant seeks designation as an ETC by either metes and bounds or the underlying carrier’s exchange area map.  TracFone stated:  (1) that it relies on its underlying carriers’ wireless networks to provide service, but its underlying carriers are not required to describe their networks in terms of metes and bounds and do not do so; and (2) that it has no access to exchange maps displaying each underlying carrier’s service area.  TracFone proposed an alternative service area description.
  

6. By Decision No. C18-0233-I (mailed on April 6, 2018), the Commission issued the Notice of Application Filed, giving notice of the filing of the Application and setting a period of 15 days, or to and including April 23, 2018, for interested persons to intervene.
  
The Application was automatically deemed complete on May 8, 2018 by operation of Rule 1303(c)(III) of the Rules of Practice and Procedure, 4 CCR 723-1.

7. During the Commission’s weekly meeting held May 9, 2018, this matter was referred to an Administrative Law Judge (ALJ) for disposition.  This Proceeding was subsequently assigned to the undersigned ALJ.  

8. Decision No. R18-0381-I (mailed on May 24, 2018) scheduled a Prehearing Conference for Monday, June 11, 2018 at 9:30 a.m.  The Decision also acknowledged 
the intervention by right of the Trial Staff of the Public Utilities Commission (Staff) and 
granted motions for permissive intervention filed by seven intervenors:  the Adams 
County E-911 Emergency Telephone Service Authority, the Arapahoe County E-911 Emergency Communications Service Authority, the Jefferson County Emergency Communications Authority (the AAJ Authorities); NE Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero); the Larimer Emergency Telephone Authority (LETA); the Douglas County Emergency Telephone Service Authority (Douglas County); and the El Paso–Teller County Emergency Telephone Service Authority (El Paso-Teller) (collectively Intervenors).
  

9. On May 31, 2018, Viaero filed a Response to TracFone’s Motion for Waiver of Rule 2187(d)(II), 4 CCR 723-2, opposing the waiver in part.  On June 4, 2018, TracFone filed a Motion for Leave to File Reply, along with a proposed Reply to Viaero’s Response.  

10. Decision No. R18-0381-I also directed the Parties to consult prior to the Prehearing Conference about a procedural schedule and hearing date(s).  If the Parties were able to agree on a procedural schedule and hearing date(s), TracFone was directed to file a pleading no later than June 7, 2018 stating the agreements and advising whether the Prehearing Conference was still needed.
 

11. On June 7, 2018, TracFone filed a Notice of Filing Proposed Procedural Schedule (Notice) and Unopposed Motion to Vacate the Prehearing Conference.  The Notice reported that counsel for TracFone had negotiated a procedural schedule and hearing date with counsel for Staff and Intervenors.  After conferring with opposing counsel, counsel for TracFone reported in the Unopposed Motion to Vacate the Prehearing Conference that counsel for all Parties agreed with the proposed procedural schedule.  TracFone also requested that the ALJ vacate the prehearing conference and waive response time to the unopposed motion.
  

12. Decision No. R18-0425-I (mailed on June 7, 2018) granted the Unopposed Motion to Vacate the Prehearing Conference and vacated the Prehearing Conference.

13. By Decision No. R18-0435-I (mailed on June 8, 2018), the ALJ adopted the procedural schedule and hearing date negotiated and agreed to by the Parties, and set the hearing for August 17, 2018 at 9:00 a.m.  

14. In its Application, TracFone initially sought a Commission decision 120 days after deeming the Application complete, or by September 5, 2018.  However, the procedural schedule and hearing date negotiated and agreed to by the Parties, and filed on June 7, 2018, did not allow time for litigation of the Application and issuance of the Commission’s decision within 120 days after deeming the Application complete.  

15. By Decision No. R18-0435-I, the ALJ extended the statutory deadline by 90 days, for a total of 210 days, for the Commission to issue its decision, pursuant to § 40-6-109(1), C.R.S.  The new deadline for the Commission to issue its decision is December 4, 2018.

16. Decision No. R18-0523-I (mailed on June 27, 2018) granted the Verified Motions of out-of-state attorneys Mitchell F. Brecher, Esquire, and Debra McGuire Mercer, Esquire, to appear pro hac vice as counsel for TracFone in this Proceeding.  

17. Pursuant to the adopted procedural schedule, on July 19, 2018, the AAJ filed the Answer Testimony and Attachments of Bruce Romero; LETA filed the Answer Testimony and Attachments of Kimberly Culp; and Staff filed the Answer Testimony and Attachments of 
John T. Scott.  

18. On August 2, 2018, TracFone filed the Rebuttal Testimony of David Avila.  

19. On August 16, 2018, LETA filed an Unopposed Motion for Kimberly Culp to be Excused from Appearing as a Witness at the Hearing on August 17, 2018 and for Waiver of Response Time (LETA Motion).  The LETA Motion was granted by Decision No. R18-0691-I (mailed on August 16, 2018) and response time was waived.

20. On August 17, 2018 at 9:00 a.m., the ALJ called the evidentiary hearing to order.  TracFone, Staff, AAJ, Douglas County, El Paso-Teller, and LETA appeared and were represented by counsel.  Hearing Exhibits 1 through 6 were admitted into evidence by stipulation.

21. TracFone presented the opening and rebuttal testimonies and attachments of David Avila in support of TracFone’s Application.  

22. Staff presented the answer testimony and attachments of John T. Scott, addressing concerns regarding payment of E9-1-1 surcharges and definition of service area.

23. The AAJ presented the answer testimony and attachments of Bruce Romero, addressing concerns regarding payment of E9-1-1 surcharges.

24. The answer testimony and attachments of Ms. Culp, on behalf of LETA, were admitted into evidence by stipulation without any cross-examination.  

25. At the conclusion of the hearing, the ALJ set August 31, 2018 as the deadline for filing of post hearing statements of position and closed the evidentiary record.

26. The ALJ then took the matter under advisement and adjourned the hearing.

27. Post-hearing Statements of Position were timely filed on August 30, 2018 
by TracFone (TracFone SOP); and on August 31, 2018 by Staff and the 
AAJ.

28. In rendering this Recommended Decision, the ALJ has carefully reviewed and considered all the evidence introduced by the Parties during the hearing, including testimony and hearing exhibits, even if this Decision does not specifically address all of that evidence.  The ALJ also has carefully reviewed and considered all arguments made by TracFone, by Staff, and by the Intervenors, even if this Decision does not specifically address certain of those arguments.  In rendering this Decision, the ALJ has evaluated the credibility of the witnesses and the hearing exhibits and has carefully weighed the evidence.  See Durango Transportation, Inc. v. Colorado Public Utilities Comm'n., 122 P.3d 244, 252 (Colo. 2005); RAM Broadcasting of Colo., Inc. v. Public Utilities Comm'n., 702 P.2d 746, 750 (Colo. 1985).  

29. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and hearing exhibits in this Proceeding, along with a written Recommended Decision.
II. FINDINGS AND CONCLUSIONS
30. The Commission has jurisdiction over the subject matter of this Proceeding.

31. The Commission has jurisdiction over TracFone, Staff, and the Intervenors – the Parties to this Proceeding.  

32. Rule 2187(d)(II) of the Rules Regulating Telecommunications Services and Providers of Telecommunications Services, 4 CCR 723-2, requires that an ETC application must include a description of the service area for which the applicant seeks designation as an ETC either by metes and bounds or the underlying carrier’s exchange area map.  In its Motion for Waiver of Rule 2187(d)(II), filed on April 2, 2018, TracFone stated that:  (1) it relies on its underlying carriers’ wireless networks to provide service, but its underlying carriers are not required to describe their networks in terms of metes and bounds and do not do so; and (2) it has no access to exchange maps displaying each underlying carrier’s service area.  TracFone proposed that the Commission allow instead a service area description comprised of a coverage area map, list of Common Language Location Identifier (CLLI) codes and rate centers associated with each underlying carrier’s service area, and a list of ZIP codes in which TracFone offers service.
  TracFone included this information as Exhibit 3 to its Application.

33. Viaero’s Response to TracFone’s Motion for Waiver of Rule 2187(d)(II), filed on May 31, 2018, did not oppose a waiver of the metes and bounds requirement, but argued that the service area description should be more precise, detailed, and accurate than TracFone’s proposal.
  On June 4, 2018, TracFone filed a Motion for Leave to File Reply, along with a proposed Reply to Viaero’s Response, arguing that Viaero’s Response is based on an incorrect statement or error of law, because Viaero asks “the Commission to require TracFone to meet a standard that is inconsistent with Commission precedent.”
  

34. Rule 1400(e)(IV) of the Rules of Practice and Procedure, 4 CCR 723-1, requires that a motion for leave to file a reply must demonstrate “an incorrect statement or error of law.”  TracFone argued that Viaero’s proposal for an acceptable TracFone service area description is inconsistent with past Commission decisions on ETC descriptions of service areas, which TracFone believes constitute “Commission precedent” that must be followed here.  That deviation from “Commission precedent” in TracFone’s view is an “incorrect statement or error of law,” for which it should be granted leave to reply.  

35. The Colorado Supreme Court has consistently held that the doctrine of stare decisis does not apply to this Commission’s decisions, and that the Commission’s prior decisions cannot be applied as binding precedent in future Commission proceedings.  The Commission must base its decision in each new proceeding upon substantial new evidence in the record of the new case.  Colorado Office of Consumer Counsel v. Public Service Company, 877 P.2d 867, 876 (Colo. 1994); Colorado-Ute Electric Ass’n. v. Public Util. Comm’n., 602 P.2d 861, 865 (Colo. 1979); B&M Services, Inc. v. Public Util. Comm’n., 429 P.2d 293, 295 (Colo. 1967).  Hence, under Colorado law there is no such thing as “Commission precedent.”  Viaero’s advocacy of a different manner of describing an ETC’s service area does not, therefore, constitute an incorrect statement or error of Colorado law.  

36. TracFone’s Motion for Leave to File Reply fails to satisfy the requirements of Rule 1400(e) to allow filing of a reply, and it will be denied.  TracFone’s Reply to Viaero’s Response will not be considered.  

A. Relevant Federal Law

37. In its Application, TracFone requests that the Commission designate it an ETC, pursuant to 47 U.S.C § 214(e) and Rule 2187 of the Rules Regulating Telecommunications Services and Providers of Telecommunications Services, 4 CCR 723-2, for the limited purpose of providing wireless Lifeline service to eligible individuals in Colorado.
38. In accordance with the Federal Communications Commission’s (FCCs) Universal Service Report and Order, 12 FCC Rcd. 8776 (1997), issued on May 8, 1997 implementing the Communications Act of 1934, as amended by the Telecommunications Act of 1996 (Federal Act), only ETCs designated by a state Public Utilities Commission shall receive federal universal service support.

39. In order to be designated as a Federal ETC under the Federal Act, a carrier must: 
(1) be a common carrier; (2) demonstrate an intent and ability to provision the supported services set forth in 47 Code of Federal Regulations (C.F.R.) § 54.101(a) throughout its designated service areas; and (3) demonstrate an intent and ability to advertise its universal service offerings and the charges thereof, using media of general distribution.  47 U.S.C. § 214(e)

40. In accordance with 47 C.F.R. § 54.101(a), a provider receiving designation as an ETC must provide:
a.
voice grade access to the public switched telephone network or its functional equivalent;

b.
local usage;

c.
dual tone multi-frequency signaling or its functional equivalent;

d.
single-party service or its functional equivalent;
e.
access to emergency services;

f.
access to operator services;

g.
access to interexchange service;

h.
access to directory assistance; and,
i.
toll-limitation for qualifying low-income consumers.

41. The FCC modified ETC requirements through its Lifeline Reform Order, issued on February 6, 2012.  Through the Lifeline Reform Order, the FCC granted blanket forbearance from the facilities requirement of Section 214(e), but conditioned that forbearance on the obligation of ETC providers:  (a) provide Lifeline subscribers with 9-1-1/E9-1-1 access, regardless of activations status and availability of minutes; (b) provide E9-1-1-compliant handsets and replacing non-compliant handsets at no additional charge; and (c) file a compliance plan with the FCC for approval that includes the procedures to enroll a subscriber in Lifeline service and for reimbursement for that subscriber, sample marketing materials, materials on initial and ongoing certification, how the carrier will offer service, the geographic areas in which it will offer service, and a detailed description of its Lifeline service plans including the rates, number of minutes, and types of plans available to Lifeline customers.  Lifeline Reform Order ¶¶ 373, 379.
  

42. The FCC’s 2016 Lifeline Modernization Order ¶ 93 defines the minimum data usage allowance standard for mobile broadband.  

43. The FCC’s 2016 Lifeline Modernization Order ¶ 126 establishes a national Lifeline eligibility verifier, which TracFone noted at hearing it will utilize in Colorado to verify eligible customers.

B. TracFone
44. TracFone seeks designation as an ETC in the State of Colorado solely to provide Lifeline service under the trade names SafeLink Wireless® and Walmart Family Mobile® to qualifying Colorado customers.  TracFone states that it will not seek support from the federal Universal Service Fund (USF) or from the Colorado High Cost Support Mechanism (CHCSM).
  TracFone states that it meets all federal and Colorado requirements to be designated as an ETC and that such designation is in the public interest.
  

45. Incorporated under the laws of the State of Delaware, TracFone is headquartered in Miami, Florida, and is a reseller of commercial mobile radio service (CMRS) throughout the United States.  TracFone states that it is regulated as a telecommunications common carrier, subject to all applicable regulations, and therefore meets the requirements of 47 U.S.C § 254(e) and Rule 2187, 4 CCR 723-2.  Additionally, TracFone states that it meets the public interest standards established by the FCC’s Public Interest Order (Federal-State Joint Board on Universal Service, 20 FCC Rcd 6371, ¶¶ 40-43 (2005)).

46. TracFone states that it requests ETC designation for its entire Colorado service area, except for Federally-Recognized Tribal Lands.  As a CMRS reseller, TracFone resells service of AT&T Mobility, T-Mobile, and Verizon Wireless; the service areas of these underlying carriers constitute TracFone’s Colorado service area.
  
47. TracFone states that it will comply with advertising requirements in accordance with § 214(e)(1)(B) and § 54.201(d)(2).
 

48. TracFone states that it meets service requirements in accordance with § 54.202(a)(1)(i),
 and provides functionality in emergency situations as required by § 54.202(a)(2).
  TracFone states that it will meet the consumer protection and service quality standards of § 54.202(a)(3).
  

49. During the hearing, TracFone witness Avila clarified that while TracFone relies on the service quality of its underlying carriers, it only receives outage reports from AT&T Mobility and T-Mobile; Verizon Wireless does not provide outage reports because such reporting is not included in agreements between TracFone and Verizon Wireless.  Mr. Avila testified, however, that TracFone’s customers have never been affected by a major outage of Verizon Wireless.
 

50. TracFone states that in accordance with § 54.202(a)(4), it is financially and technically capable of providing Lifeline service.
  In accordance with 47 C.F.R. §§ 54.202(a)(5)-(6) TracFone provides copies of its SafeLink Wireless® Terms and Conditions of Service and TracFone Financial Assistance Terms and Conditions of Service.
  

51. TracFone certifies that it provides voice grade access to its end users sufficient to transmit and receive voice communications and therefore meets requirements of 47 C.F.R. 
§ 54.400(m).  

52. TracFone states that its Lifeline offerings meet 47 C.F.R. § 54.400(m) local usage requirements because the Lifeline Reform Order allows providers to satisfy the obligation to provide local usage via service offerings that bundle local and long distance minutes.
 

53. In its Motion for Waiver filed concurrently with the Application, TracFone requests a limited variance from Rule 2187(d)(II), which requires a description of Applicant’s service area by either metes and bounds or the underlying carrier’s exchange area map.  TracFone asks the Commission to allow it to submit a service area description comprised of a coverage area map, list of CLLI)codes and rate centers associated with each underlying carrier’s service area, and a list of ZIP codes in which TracFone offers service.  TracFone includes this information as Exhibit 3 to its Application.

54. Acknowledging that § 214(e)(1)(A) of the Telecommunications Act and 
§ 54.201(d)(1) of the FCC’s rules required that ETCs offer service over their own facilities, at least in part, and that § 54.201(i) precludes ETC designation of “a telecommunications carrier that offers the services supported by federal universal support mechanisms exclusively through the resale of another carrier’s services.”  TracFone notes that the FCC’s TracFone Forbearance Order excludes TracFone from the facilities-based requirement.  TracFone notes that the Commission has previously granted ETC status to two telecommunications carriers that were not facilities-based.
 
55. TracFone states that its designation as an ETC will be in the public interest, because it will provide an alternative to existing Lifeline services in Colorado by offering 
low-income Colorado residents affordable access to both voice telephony and mobile broadband service.  Therefore, TracFone would meet the requirements of 47 C.F.R. § 54.202(b).

C. Staff

56. Through the answer testimony of Staff witness John T. Scott, Staff recommends that the Commission designate TracFone as an ETC only if such designation is conditioned upon: (1) TracFone calculating and remitting E9-1-1 surcharges as required by § 29-11-102.5, C.R.S.; and (2) TracFone’s service area being described by incumbent and rural local exchange carrier wire centers.

57. Mr. Scott acknowledged that the Commission has granted variances from Rule 2187(d)(II) in prior ETC applications, but stated that those variances require definition of service areas by incumbent local exchange carrier (ILEC) or rural local exchange carrier (RLEC) wire centers.
  Mr. Scott maintained that wire centers, although not matching a wireless carrier’s rate center, are appropriate because the Commission can ascertain wire center metes and bounds, but such information is not available at a wireless carrier rate center.
  Mr. Scott faulted TracFone’s proposal to use rate centers to define its service area, because TracFone’s supporting documents, e.g., a one-page map of Colorado and a list of ZIP codes, do not clearly indicate the areas in which TracFone requests ETC designation.  Additionally, Mr. Scott testified that TracFone’s request is inconsistent with the Commission’s previously granted waivers.

58. Mr. Scott recommended that the Commission grant TracFone’s request for waiver of Rule 2187(d)(II) based on a list of wire centers provided in Hearing Exhibit 4, Attachment JTS-11.  Mr. Scott testified further that should the Commission accept this option, the Commission should recognize that TracFone’s service area overlaps with federally-recognized tribal reservations, upon which TracFone is prohibited from offering Lifeline service.

59. Mr. Scott expressed concern regarding the lack of outage reports provided TracFone by Verizon Wireless, but stated that this issue should not preclude the Commission from designating TracFone an ETC.

60. Mr. Scott recommended that if the Commission grants ETC designation, it should require several reports from TracFone:  (1) copies of annual filings submitted to the FCC or Universal Service Administration Company, including TracFone’s annual report regarding its Lifeline verification survey results; (2) annual ETC certification, along with a description of all advertising materials in use; (3) a copy of all proposed Lifeline offering(s) prior to offering service to Lifeline customers in Colorado; (4) notification of changes to existing Lifeline plans or new Lifeline plans 30 days prior to implementation; (5) copy of the monthly E9-1-1 Surcharge Report (DR 526 Form) filed with the Colorado Department of Revenue (DOR), filed at the same time such report is filed with the DOR, and including all documentation and work papers used to calculate the 9-1-1 surcharge.

61. Mr. Avila testified on rebuttal that TracFone agrees to the condition for remitting E9-1-1 surcharges
 and agrees to use the wire center list provided in Hearing Exhibit 4, Attachment JTS-11, to define its service area, with the clarification that the nature of wireless telecommunications service results in variations as to where service is actually received within those wire centers or where it might fall outside wire center boundaries.

62. Mr. Avila testified that TracFone also confirms that it will not provide Lifeline service on Federally-Recognized Tribal Lands.

63. At the hearing, Mr. Scott testified that Mr. Avila’s clarification regarding the service area description was acceptable to Staff.
  Mr. Scott testified that using a list of RLEC and ILEC wire centers would make TracFone’s service area description consistent with previous Commission decisions granting ETC status.
  Mr. Scott also affirmed that he was satisfied that, if designated as an ETC, TracFone would comply with the requirements Mr. Scott set out in his answer testimony.

D. AAJ

64. AAJ Witness Bruce Romero testified that every ETC in Colorado has been ordered to pay the E9-1-1 surcharge and that doing so is in the public interest and is distinct from statutory requirements regarding remittance of E9-1-1 surcharges.
  Should TracFone receive ECA designation, Mr. Romero stated that TracFone should also be required to pay E9-1-1 surcharges and that a verification process should be implemented to ensure that the surcharges are being correctly remitted.
 

65. Mr. Romero did not contest that TracFone has committed to comply with any Commission order directing it to pay E9-1-1 surcharges, but emphasized that such payments should be based on public interest principles, not on statutory requirements, because of the fundamental role of E9-1-1 services in current society and the necessity of funding through 
E9-1-1 surcharges to maintain these services.

66. Mr. Avila testified on rebuttal that TracFone will pay E9-1-1 surcharges on behalf of its customers and that it will waive its right to appeal a Commission decision granting ETC status conditioned on that requirement.

67. At the hearing Mr. Romero affirmed that he is satisfied with TracFone’s commitment to accept a condition to pay E9-1-1 surcharges and waiver of any right to appeal that condition.

E. LETA

68. Through the answer testimony of Kimberly Culp, LETA detailed its concerns that any provider designated as an ETC be required to remit a prepaid wireless E9-1-1 surcharge.

69. Additionally, LETA recommended that as a condition of ETC designation, TracFone must agree that it will not challenge a condition that it remit the E9-1-1 surcharge.

F. Federal ETC Designation for the Limited Purpose of Offering Lifeline

70. TracFone requests ETC designation, pursuant to 47 C.F.R. § 214(e) and 
4 CCR 723-2-2187, for the limited purpose of providing wireless Lifeline service to eligible individuals.

71. TracFone did not request ETC designation for the purpose of receiving funds from the federal high-cost universal service support mechanism or from the CHCSM.  

1. Description of Lifeline Basic Universal Service Offerings.

a. SafeLink Wireless® Lifeline Service.

72. TracFone plans to offer a SafeLink Wireless® Lifeline plan through which eligible Lifeline customers in Colorado will receive a bundled voice and data plan that includes 350 airtime voice minutes, unlimited text messaging, and one gigabyte (GB) of mobile broadband data (Internet access) provided at not less than 3G speed each month.  Lifeline customers would have the option of receiving a free Android smartphone from TracFone that is wi-fi-capable or may choose to use their own smartphone. 
73. Those Lifeline customers who choose to use their own smartphone would receive an additional 500 MB of mobile broadband data, for a total of 1.5 GB of broadband data, for the first three months for which they are TracFone Lifeline customers.  Commencing with the fourth month of service, new Lifeline customers who bring their own smartphone would receive 1 GB of broadband data. 

74. Lifeline service would include unlimited texting, voicemail, caller ID, 3-way calling, national all distance calling without toll charges, and no charges for roaming.  TracFone’s bundled broadband data and voice plan will comply with the minimum service standards promulgated in the FCC’s 2016 Lifeline Modernization Order.  

b. Walmart Family Mobile® Financial Assistance Lifeline Program.

75. The Financial Assistance Program would be available to customers who purchase a Walmart Family Mobile® plan that meets the federal minimum service standards for Lifeline set forth in 47 U.S.C. § 54.408.  
76. Customers who qualify for the Financial Assistance Program would receive a discount of $9.25 per month to reduce the cost of their Walmart Family Mobile® monthly phone service.  Walmart Family Mobile® plans are currently available offering Unlimited Talk, Text & Data of: (1) the first GB of data at up to 4G LTE speed, additional GB at 2G speed for $24.88 per month; (2) the first three GB of data at up to 4G LTE speed, additional GB at 2G speed for $29.88 per month; (3) the first nine GB of data at up to 4G LTE speed, additional GBs at 2G speed for $39.88 per month; and (4) unlimited GB at 4G LTE speed for $49.88 per month.
2. Conditions on Designation of TracFone as an ETC for the Limited Purpose of Offering Wireless Lifeline Service.

77. The ALJ finds that each of the following conditions is lawful, is just and reasonable, and is necessary to assure that designating TracFone as an ETC, for the limited purpose of providing wireless Lifeline service, serves the public interest, convenience, and necessity.  The ETC designation as granted by this Decision will be subject to the following conditions.  
78. TracFone will be ordered to calculate and to remit DOR E9-1-1 surcharges on the sale of all Lifeline offerings in Colorado, based on the total monetary value of the service, including the $9.25 received from the Universal Service Administrative Company.

79. TracFone’s service area, as defined in this Proceeding, overlaps with 
federally-recognized tribal reservations, upon which TracFone is prohibited from offering Lifeline service.  TracFone will be prohibited from providing Lifeline services on 
federally-recognized tribal reservations located within the State of Colorado.  
80. TracFone shall file the following with the Commission throughout the duration of its ETC designation:
1) 
Copies of annual filings submitted to the FCC or Universal Service Administration Company, including TracFone’s annual report regarding its Lifeline verification survey results; 

2) 
Annual ETC certification, along with a description of all advertising materials in use; 

3) 
A copy of all proposed Lifeline offering(s) prior to offering service to Lifeline customers in Colorado; 

4) 
Notification of changes to existing Lifeline plans or new Lifeline plans 30 days prior to their implementation; and 

5) 
A copy of the monthly E9-1-1 Surcharge Report (DR 526 Form) filed with the DOR, filed at the same time such report is filed with the DOR, and including all documentation and work papers used to calculate the E9-1-1 surcharge.

G. Conclusions.

81. Consistent with the discussion above, the Application will be granted, subject to the conditions discussed in and imposed by this Decision.

82. Consistent with the discussion above, and for the purposes of this Proceeding only, TracFone will be granted a waiver from Rule 2187(d)(II) not to require TracFone to describe its service area using metes and bounds, but to allow TracFone to describe its service area using the list of ILEC and RLEC wire centers in Hearing Exhibit 4, Attachment JTS-11.  

83. TracFone’s Motion for Waiver is denied in all other respects.  

84. TracFone must comply with the terms and conditions of this Decision.  Any failure of TracFone to comply with the terms and conditions of this Decision may result in enforcement actions and the assessment of civil penalties and/or other remedies, pursuant to Colorado statutes and applicable Commission rules.  

85. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order:

III. ORDER
A. The Commission Orders That:

1. The Application of TracFone Wireless, Inc. (TracFone) for Designation as an Eligible Telecommunications Carrier in the State of Colorado for the Limited Purpose of Offering Lifeline Service to Qualified Households, filed by TracFone on April 2, 2018, is granted, subject to the following conditions:

a.
TracFone shall calculate and remit Department of Revenue E9-1-1 surcharges on the sale of all Lifeline offerings in Colorado, based on the total monetary value of the service, including the $9.25 received from the Universal Service Administrative Company.

b.
 Even though its service area, as defined in this Proceeding, overlaps with federally-recognized tribal reservations, TracFone shall not provide Lifeline service on federally-recognized tribal reservations located within the State of Colorado.  
c.
TracFone shall file the following with the Commission throughout the duration of its eligible telecommunications carrier (ETC) designation:
1) 
Copies of annual filings submitted to the Federal Communications Commission or Universal Service Administration Company, including TracFone’s annual report regarding its Lifeline verification survey results; 

2) 
Annual ETC certification, along with a description of all advertising materials in use; 

3) 
A copy of all proposed Lifeline offering(s) prior to offering service to Lifeline customers in Colorado; 

4) 
Notification of changes to existing Lifeline plans or new Lifeline plans 30 days prior to their implementation; 

5) 
A copy of the monthly E9-1-1 Surcharge Report (DR 526 Form) filed with the Colorado Department of Revenue (DOR), filed at the same time such report is filed with the DOR, and including all documentation and work papers used to calculate the E9-1-1 surcharge.

2. TracFone’s Motion for Leave to File Reply, filed on June 4, 2018, seeking leave to file a reply to the Response of NE Colorado Cellular, Inc., doing business as Viaero Wireless, is denied, consistent with the discussion in this Decision.  

3. TracFone’s Motion for Waiver of Rule 2187(d)(II) of the Rules Regulating Telecommunications Services and Providers of Telecommunications Services, 4 Code of Colorado Regulations 723-2 (2018), filed on April 2, 2018, is granted in part and denied in part, consistent with the discussion in this Decision.  Rule 2187(d)(II) of the Rules Regulating Telecommunications Services and Providers of Telecommunications Services, 4 Code of Colorado Regulations 723-2, is waived for the purposes of this limited designation as an ETC on the condition that TracFone describes its service area according to local exchange carrier wire centers as set forth in Hearing Exhibit 4, Attachment JTS-11.  
4. Proceeding No. 18A-0205T is closed. 

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.
6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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�  Hearing Exhibit 1, Application, p. 1.  


� Motion to Reduce, pp. 1-2.  TracFone filed the Application in Proceeding No. 17A-0424T on June 22, 2017, and withdrew the application on December 20, 2017.  In 2009, TracFone also filed and withdrew an earlier ETC application to provide lifeline service, in Proceeding No. 09A-393T.  


�  Motion for Waiver, pp. 2-3.  


�  Since the 15-day deadline for filing intervention pleadings fell on Saturday, April 21, 2018, the deadline was extended by operation of law until Monday, April 23, 2018.  Section 40-6-121, C.R.S.


�  See Decision No. R18-0381-I, Ordering Paragraphs Nos. II.A.1 through 5, pages 13 and 14.


�  See Decision No. R18-0381-I, Ordering Paragraph No. II.A.9, page 15.


�  Unopposed Motion to Vacate the Prehearing Conference, pages 1 and 2.  


�  Motion for Waiver, pp. 2-3.  


�  Hearing Exhibit 1, Application, pp. 6-7; Exhibit 3 to Application.


� Viaero Response, pages 1 through 3.


�  TracFone Motion for Leave to File Reply, page 1


� The FCC provided further guidance on ETC designations in its ETC Report and Order issued March 17, 2005, Federal-State Joint Board on Universal Service, Report and Order, 20 FCC Rcd. 6371, 6384 (2005)


�  The facilities requirement is also addressed in the FCC’s 2005 TracFone Forbearance Order.  See Hearing Exhibit 2, Attachment 2, Federal-State Joint Board on Universal Service, Petition of TracFone Wireless, Inc. for Forbearance from 47 U.S.C. § 214(e)(1)(a) and 47 C.F.R. § 54.201(i), 20 FCC Rcd. 15095(2005).  


�  Hearing Transcript, 22:9 – 24:17


�  Hearing Exhibit 1, Application, p. 1


�  TracFone SOP p. 1


�  Hearing Exhibit 1, Application, p. 4


�  Hearing Exhibit 1, Application, p. 6


�  Hearing Exhibit 1, Application, p. 8.


�  Hearing Exhibit 1, Application, p. 9.


�  Hearing Exhibit 1, Application, p. 9.


�  Hearing Exhibit 1, Application, p. 10.


�  Hearing Transcript, pp. 14:11 – 15:22.


�  Hearing Exhibit 1, Application, p. 10.


�  Hearing Exhibit 1, Application, Exhibits 6 and 7 to Application.  


�  Lifeline Reform Order, ¶ 49.


�  Hearing Exhibit 1, Application, pages  6 and 7; Exhibit 3 to Application.


�  Proceeding No. 15A-0066T and Proceeding No. 13A-1374T.


�  Hearing Exhibit 1, Application, pp. 25 and 26.


�  Hearing Exhibit 4, Scott Answer Testimony, 7:10 – 8:12.


�  Hearing Exhibit 4, Scott Answer Testimony, 28:16 - 20


�  Hearing Exhibit 4, Scott Answer Testimony, 29:1-5


�  Hearing Exhibit 4, Scott Answer Testimony, 29:6-11


�  Hearing Exhibit 4, Scott Answer Testimony, 32:14-18


�  Hearing Exhibit 4, Scott Answer Testimony, 62:4-14.


�  Hearing Exhibit 4, Scott Answer Testimony, 63:2 – 64:2.


�  Hearing Exhibit 3, Avila Rebuttal, 3:14-4:7.


�  Hearing Exhibit 3, Avila Rebuttal, 5:22-6:15.


�  Hearing Exhibit 3, Avila Rebuttal, 6:19-7:2.


�  Hearing Transcript, pp. 47:1 –48:-22.


�  Id.


�  Hearing Transcript, pp. 43:2 – 45:19, 48:16-22.


�  Hearing Exhibit 5, Romero Answer Testimony, 9:11 – 10:8.


�  Hearing Exhibit 5, Romero Answer Testimony, 13:15 - 18.


�  Hearing Exhibit 5, Romero Answer Testimony, 14:10 - 18.


�  Hearing Exhibit 3, Avila Rebuttal, 11:8-15.


�  Hearing Transcript, p. 50:4-9.


�  Hearing Exhibit 6, Culp Answer Testimony, 7:13-17.


�  Hearing Exhibit 6, Culp Answer Testimony, 8:3-6.


�  Hearing Exhibit 1, Application, pp. 21 - 23; TracFone SOP, p. 2.


�  Hearing Exhibit 1, Application, p. 24; TracFone SOP, p. 2.


�  TracFone’s agreement to this condition includes an agreement to waive its right to appeal a Commission decision granting ETC status conditioned on this E9-1-1 surcharge payment requirement.  See Hearing Exhibit 3, Avila Rebuttal, 11:8-15; TracFone SOP, page 11.  TracFone’s appeal waiver agreement is expressly adopted as part of this condition.  


�  TracFone’s agreement to pay E9-1-1 surcharges on behalf of its customers included an agreement to waive its right to appeal a Commission decision granting ETC status conditioned on that requirement.  TracFone’s agreement to waive its right to appeal a Commission decision granting ETC status conditioned on the E9-1-1 surcharge payment requirement is expressly adopted as part of this condition.  
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