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I. STATEMENT

1. This Interim Decision grants the Motion to Intervene filed on September 21, 2018, by the Weld County Department of Public Works (Weld County) and orders the Colorado Department of Transportation (CDOT) to file certain information to supplement its Application.  

A. Procedural History.

2. On May 18, 2018, CDOT filed an Application (Application) on behalf of the County of Weld requesting authority to abolish the crossing of Weld County Road 2.5 with the tracks of the Union Pacific Railroad Company (UPRR) at railroad milepost 20.46 of the Greeley Subdivision, National Inventory No. 804480L (Crossing), near the City of Brighton, Weld County, State of Colorado.
3. The procedural history of the above-captioned proceeding is set forth in detail in Decisions previously issued in this Proceeding and is repeated here as necessary to put this Interim Decision into context.
4. On June 4, 2018, the Commission mailed notice of this Application (Notice) to all interested parties, including the adjacent property owners identified in the Application.  The Notice required all intervention pleadings, except for those filed by Commission Staff, to be filed within 30 days after the date of the Notice, or no later than July 5, 2018.
   

5. On July 5, 2018, UPRR filed an Entry of Appearance and Notice of Intervention.  UPRR intervenes by right, but does not contest or oppose the Application.  UPRR’s intervention by right was acknowledged in Decision No. R18-0662-I (mailed on August 9, 2018).  

On July 5, 2018, Monaghan Farms, Inc. (Monaghan Farms) filed an Entry 
of Appearance and Motion to Intervene, Opposition and Request for Hearing (Monaghan Motion to Intervene).  No responses to the Monaghan Motion to Intervene were filed.  Decision 
No. R18-0662-I granted the portion of Monaghan Farms’ Motion to Intervene requesting 

6. permissive intervention, but did not grant and took under advisement the part of the Monaghan Motion to Intervene setting forth legal arguments in opposition to the Application.

7. The Commission deemed the Application complete within the meaning of 
§ 40-6-109.5, C.R.S., on July 19, 2018, and referred it to an Administrative Law Judge (ALJ).
  The proceeding was subsequently assigned to the undersigned ALJ.

8. Decision No. R18-0713-I (mailed on August 21, 2018) scheduled an evidentiary hearing in Denver, Colorado for October 15 and 16, 2018 and adopted a procedural schedule for the Parties to file lists of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that each intends to offer into evidence at the hearing, as well as for the filing of stipulations and a settlement agreement, and post-hearing statements of position.   

9. On August 15, 2018, counsel for Weld County entered his appearance.
  

10. On September 21, 2018, counsel for Weld County filed a Motion to Intervene.  

B. Motion to Intervene.  

11. For intervenors other than Commission Staff, Rule 1401(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, requires that an intervention by right or a motion for permissive intervention be filed within 30 days after the Notice has issued.  In this Proceeding, the30-day intervention deadline was July 5, 2018.  While Weld County moves to intervene by right, its Motion to Intervene is untimely.  However, under Rule 1401(a), the Commission may, for good cause shown, allow late interventions, subject to reasonable procedural requirements.  

12. Late motions to intervene are considered as motions for permissive intervention under Rule 1401(c), which defines the minimum criteria for permissive intervention in Commission proceedings and, as relevant to this Proceeding, requires that: 
A motion to permissively intervene shall state the specific grounds relied upon for intervention; the claim or defense within the scope of the Commission's jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding.  The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented.  … Subjective, policy, or academic interest in a proceeding is not a sufficient basis to intervene.  …  

13. In its Motion to Intervene, Weld County asserts that its interests were adequately represented by CDOT, but that recent actions taken by Weld County related to vacating of Right of Way on County Road 2.5 has been asserted by counsel for Intervenor Monaghan Farms to be relevant to this Proceeding.  Moreover, Weld County believes that its employees will be called to testify at the evidentiary hearing, with the result that CDOT can no longer adequately represent Weld County’s interests.

14. Counsel for Weld County has conferred with counsel for the other parties regarding the Motion to Intervene, as required by Rule 1400(a) of the Rules of Practice and Procedure, 4 CCR 723-1,
 and reports that CDOT and UPRR do not oppose the Motion to Intervene, while Monaghan Farms takes no position.
  

15. Since it is unopposed, response time to the Motion to Intervene will be waived.  

16. The ALJ finds that the Motion to Intervene states good cause and satisfies the standards of Rule 1401(c) for permissive intervention by demonstrating that this proceeding may substantially affect the tangible interests of Weld County, which would not otherwise be adequately represented by CDOT.  Therefore, the ALJ will grant the Motion to Intervene.  Weld County is a Party to this Proceeding.  

17. Weld County shall take the procedures in this Proceeding as it finds them on the effective date of this Interim Decision.  

C. Supplement to the Application. 

18. The instant Application is one of several applications filed with the Commission by CDOT involving abolishing and closing of certain crossings of county roads with the tracks of the UPRR in Weld County, Colorado.
  

19. In Proceeding Nos. 18A-0318R and 18A-0319R, ALJ Conor F. Farley ordered CDOT to file certain supplemental information by August 31, 2018.
  The ALJ finds that the additional information filed in Proceeding Nos. 18A-0318R and 18A-0319R would lead to more clarity and a better understanding of the Application in the instant Proceeding.  Therefore, the ALJ will order CDOT to supplement the instant Application with similar additional information.  

CDOT will be ordered to include in the Supplement a more detailed description of the requested abolishment of the Crossing and the circumstances surrounding it, including, but 

20. not limited to, the background and events that led to the “Collective Agreement” referenced in the Application, a more detailed description of the Collective Agreement and why the abolishment of the Crossing and other crossings is proposed in it, the outreach and public education conducted by the parties and Weld County concerning the Collective Agreement and the proposed abolishment of the Crossing at issue in this proceeding and other crossings, and a detailed explanation concerning why the proposed abolishment of the Crossing satisfies the applicable legal standard.  The Supplement described herein must be filed by CDOT no later than October 5, 2018.  

21. CDOT shall serve the Supplement on the other Parties when it files the Supplement with the Commission.  

22. Other procedural matters may be addressed in subsequent interim decisions. 
II. ORDER

A. It Is Ordered That:

1. The Motion to Intervene, filed by the Weld County Department of Public Works on September 21, 2018, is granted, consistent with the foregoing discussion in this Decision.  

2. Response time to the Motion to Intervene shall be waived, pursuant to Rule 1308(c) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  

3. Consistent with the discussion above in Section I.C of this Interim Decision, the Colorado Department of Transportation shall file a Supplement to its Application no later than October 5, 2018.  The Supplement shall include the following:  (1) a more detailed description of the requested abolishment of the Crossing and the circumstances surrounding it, including, but not limited to, the background and events that led to the “Collective Agreement” referenced in the Application; (2) a more detailed description of the Collective Agreement and why the abolishment of the Crossing and other crossings is proposed in it; (3) the outreach and public education conducted by the parties and Weld County concerning the Collective Agreement and the proposed abolishment of the Crossing at issue in this proceeding and other crossings; and (4) a detailed explanation concerning why the proposed abolishment of the Crossing satisfies the applicable legal standard.  

4. This Decision is effective upon its Mailed Date.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




� Since the 30-day deadline under the Notice fell on July 4, 2018, a State Holiday, the intervention deadline was extended by operation of law until July 5, 2018.  Section 40-6-121, C.R.S.


�    See Decision No. C18-0581-I (mailed on July 24, 2018).  


�  Decision No. R18-0713-I, Fn. 2 on page 3, noted that Weld County had not filed an intervention pleading, as required by Rule 1401 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, and therefore was not an Intervenor in this Proceeding.  


�  Motion to Intervene, page 1.    


�  Pursuant to Rule 1400(a) of the Rules of Practice and Procedure, 4 CCR 723-1, before filing a motion to intervene, “moving counsel shall make a reasonable good faith effort to confer with all parties about the motion and report when the requested relief is unopposed.  If no conference has occurred, the reason why shall be stated.”  


�  Motion to Intervene, page 2.    


�  See e.g., Proceeding Nos. 18A-0317R, 18A-0318R, and 18A-0319R.


�  See Decision No. R18-0720-I (mailed on August 22, 2018) in Proceeding No. 18A-0318R and Decision No. R18-0721-I (mailed on August 22, 2018) in Proceeding No. 18A-0319R.  The applications in those proceedings also had notice defects which required that the applications be re-noticed.  The instant Application does not contain similar notice defects and is not required to be re-noticed.  
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