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I. STATEMENT
1. On May 4, 2018, Black Hills Colorado Electric, Inc. (Black Hills or Company) timely filed an Application seeking Commission approval of several items related to its pursuit of energy efficiency and demand response resources under § 40-3.2-104, C.R.S., and Commission Rule 3002(b), 4 Code of Colorado Regulations 723-3 of the Rules Regulating Electric Utilities.  The Application was accompanied by pre-filed Direct Testimony and Attachments.
2. On May 7, 2018, the Commission issued a Notice of Application establishing an intervention period through June 6, 2018.
3. On May 15, 2018, the Colorado Energy Office (CEO) filed its Notice of Intervention by Right in which it stated that its statutory duty pursuant to § 24-38.5-102, C.R.S., is to “[w]ork with communities, utilities, private and public organizations, and individuals to promote … [e]nergy efficiency technologies and practices.”
  CEO notes that the outcome of this proceeding will impact the adoption of energy efficiency technologies and practices in Colorado.
4. On June 5, 2018, the Colorado Office of Consumer Counsel (OCC) filed its Intervention, Entry of Appearance and Request for Hearing. The OCC states that it generally supports the proposal, because it proposes a similar level of Demand Side Management (DSM) as in prior years with a 16 percent lower budget.  However, the OCC expresses concerns with the increases in financial incentives, the values proposed for avoided capacity and energy costs, and the proposed technical assumptions.
On June 5, 2018, Energy Outreach Colorado (EOC) filed its Motion to Intervene and Entry of Appearance. EOC is a Colorado non-profit corporation that seeks to ensure that low-income Colorado households meet their home energy needs. EOC states that it has 

5. comments with respect to the proposed goals, participation levels and budgets in the Plan, as well as components of the Company’s Potential Study.  In addition, EOC is concerned with Black Hills’ proposal for lost fixed cost recovery, and seeks to ensure that low-income customers are fairly represented.

6. On June 6, 2018, the Southwest Energy Efficiency Project (SWEEP) filed its Motion to Intervene and Entry of Appearance. SWEEP is a regional non-profit interest group working to advance energy efficiency through advocacy, analysis, and education, including through partnerships with businesses, state and local governments, and other public interest groups. SWEEP states that it will likely recommend that Black Hills’ 2019-2021 DSM Plan include an increased energy efficiency budget and higher energy efficiency goals.  SWEEP is also concerned with the budget for low-income energy efficiency programs, the proposed Financial Disincentive Offset (FDO), and the methodology for calculating avoided costs and the value of energy efficiency programs.
7. On June 6, 2018, the Board of County Commissioners of the County of Pueblo, Colorado (Pueblo County) filed its Motion to Intervene, Request for Hearing and Entry of Appearance. Pueblo County stated that, through the discovery process, it will examine the proposed changes to the Company’s DSM programs, changes to the approved cost-effectiveness calculations, the appropriate participation goals, the proposed changes to the budget, and the appropriate goals for energy and demand savings.

8. On June 6, 2018, the City of Pueblo and the Fountain Valley Authority (Public Intervenors) filed their Petition to Intervene. The Public Intervenors stated that they seek to evaluate several new features into its proposed Plan, including: (a) the nature and manner of calculating the financial incentives that Black Hills seeks to earn and charge ratepayers; and (b) the manner and the timing of calculating the proposed Demand Side Management Cost Adjustment charge to customers.

9. On June 6, 2018, the Cripple Creek & Victor Gold Mining Company, LLC (Cripple Creek) filed its Petition to Intervene. Cripple Creek argued that without an intervention, its interests would not be adequately represented in this matter.

10. On June 12, 2018, Staff of the Colorado Public Utilities Commission (Staff) filed its notice of intervention by right. Staff stated that it is concerned with the proposed energy savings goals, budgets, and incentives; the request for direct recovery of lost margins; the request to revise the FDO; and the methodology to determine the combined incentive cap.
11. On June 13, 2018, the Commission deemed the Application complete and referred this matter with its permissive interventions to an administrative law judge (ALJ).

12. On June 25, 2018, by Decision No. R18-0513-I, all interventions were granted and a prehearing conference was scheduled for July 13, 2018.

13. The procedural history of this proceeding is set out in previous Decisions and is repeated here as necessary to put this Decision in context.

14. On September 4, 2018, Pueblo County filed its Motion for Extraordinary Protection and Partial Waiver of Rule 1100(h) (Motion).

15. On September 7, 2018, Black Hills filed a Response in Opposition to Pueblo County’s Motion.  

16. On September 10, 2018, Pueblo County filed a Motion for Leave to Reply and Reply to Black Hills’s Response.

17. On September 12, 2018, Staff filed a Response in Opposition to Pueblo County’s Motion.  On September 13, 2018, Staff supplemented its Response by filing a Clarification of Staff’s Request for Relief as Set Forth in its Response.

18. On September 14, 2018, the OCC filed its Response to Pueblo County’s Motion.

II. ARGUMENT OF PUEBLO COUNTY

19. In the Motion, Pueblo County seeks to protect a report in its possession that is responsive to Black Hills’ discovery request 1-3(f) for documents in the possession of the county that supports the following statement from Mr. Markuson’s answer testimony: “Site selectors have noted to Pueblo County EDGIS and our economic development partners on multiple occasions that one of our significant barriers in business attraction is our high cost of electricity, and that we’ve been ‘ruled out’ repeatedly for expanding and relocating businesses.”

20. Pueblo County states that the report, which was drafted by a “site selector” services economic consulting firm, analyzes the strengths and weaknesses of the Pueblo County economy and provides suggestions for improving the ability of Pueblo County to attract new businesses.

21. The report was prepared for the Pueblo Economic Development Commission (PEDCO), for its use in making recommendations to elected officials regarding how to improve the economic climate in Pueblo County.

22. Pueblo County states that the report includes commercially sensitive information provided under a promise of confidentiality.

23. Pueblo County states that sharing the report with any other party would be inappropriate due to the existence of a non-disclosure agreement (NDA) between Mr. Markuson and PEDCO.

24. Pueblo County states that because the report includes opinions that were communicated for the purpose of assisting elected officials in reaching a decision, the report constitutes work product under the deliberative process privilege and thus, should not be released.

25. For these reasons, Pueblo County seeks highly confidential protection of the report at issue.  Pueblo County further requests extraordinary protection and partial waiver of Commission Rule 1100(h), 4 CCR 723-1 of the Commission’s Rules of Practice and Procedure, restricting access to only the Commissioners and advisory staff, thereby denying all other parties to the proceeding, access to the report.

III. ARGUMENT OF BLACK HILLS

26. In its Response, Black Hills states that it does not oppose Pueblo County’s request that the Commission afford the draft report highly confidential protection.  Black Hills, however, opposes Pueblo County’s request that the Commission preclude Black Hills from receiving the report after Black Hills executes a proper NDA pursuant to Commission Rule 1101(1), 4 CCR 723-1.

27. Black Hills states that no litigant should be permitted to make accusations against a party, but then refuse to provide that party the underlying source of accusation.  Without disclosure of the report, Black Hills states that it could not take issue with or otherwise contest Mr. Markuson’s assertion that “[s]ite selectors have noted to Pueblo County [EDGIS] and our economic development partners on multiple occasions that one of our significant barriers in business attraction is our high cost of electricity, and that we’ve been ‘ruled out’ repeatedly for expanding and relocating businesses.”

28. Black Hills states that if it is precluded from accessing the report, Black Hills fully reserves the rights to seek to strike this portion of Mr. Markuson’s testimony as unsupported by any evidence.

29. Black Hills states that its execution of an NDA pursuant to Commission Rule 1101(i), 4 CCR 723-1, sufficiently addresses Pueblo County’s arguments that the report constitutes work product under the deliberative process privilege and that the existence of an NDA between Mr. Markuson and PEDCO prevents Mr. Markuson from releasing the draft report.

IV. ARGUMENT OF STAFF
30. In its Response, Staff states that the Motion should be denied because Pueblo County has not met its burden of establishing that the draft report at issue is, in fact, highly confidential.  

31. Staff states that precluding it from viewing the draft report would set a harmful precedent that could hinder Staff’s future advocacy of the public interest.

32. Staff states that it routinely reviews both confidential and highly confidential information and would not make such information public.  Staff further states that the Commission’s own rules provide sufficient safeguards for the treatment of confidential information.  

33. Staff states that if the undersigned ALJ grants Pueblo County’s request for extraordinary protection but denies Pueblo County’s request for partial waiver of Rule 1100(h), Staff would be able to advocate for the public interest while remaining subject to the Commission’s rules governing the treatment of highly confidential information.
V. ARGUMENT OF OCC

34. The OCC states that it opposes the Motion, joining the arguments presented by Staff and emphasizing the OCC’s concern regarding the potential precedent that would be established by granting Pueblo County’s request.

35. The OCC states that it is apprehensive at the prospect of allowing a party to present factual claims in prefiled testimony, and then prohibiting all parties from investigating the facts behind the assertion and the solution proposed by the asserting party.

36. The OCC states that this framework:  (1) presents a substantial challenge to, and deviation from, the Commission’s practices and procedures in place to protect the due process rights of all parties; and (2) improperly limits the OCC’s ability to accomplish its statutory charge to represent the public interest.

VI. ANALYSES
37. The report contains commercially sensitive information that was provided under a promise of confidentiality.

38. The nature of the information sought to be protected is consistent with prior Commission practices and the protection of the material is not contrary to Commission rules.

39. Based upon good cause shown, the request for highly confidential protection will be granted.

40. The report, however, is central to a portion of Mr. Markuson’s testimony – specifically, his assertion that “[s]ite selectors have noted to Pueblo County EDGIS and our economic development partners on multiple occasions that one of our significant barriers in business attraction is our high cost of electricity, and that we’ve been ‘ruled out’ repeatedly for expanding and relocating businesses.”  

41. The due process rights of the applicant, Black Hills, and the other parties in this proceeding require equal access to the report at issue.  

42. The execution of NDAs by all parties adequately addresses the concerns raised by Pueblo County in its Motion and protects due process rights.

43. The request for extraordinary protection and partial waiver of Commission Rule 1100(h), 4 CCR 723-1, to preclude disclosure of the highly confidential report to the other parties in this proceeding, is granted in part and denied in part.

44. The report deemed as highly confidential will be available to Commissioners, the ALJ presiding over this matter, the Commission’s Advisory Staff and advisory attorneys, the Commission’s Trial Staff and attorneys for Trial Staff, the OCC and attorneys for the OCC, Black Hills and attorneys for Black Hills, and the intervenors and attorneys for the intervenors.  Upon the conclusion of this proceeding, each of the parties, with the exception of the ALJ and the Commissioners, shall contact Pueblo County regarding the method the county chooses to dispose of the information as provided under Rule 1100(l)(I).

45. Because Commission Trial Staff and Advisory Staff, the ALJ, and Commissioners must have already signed and have on file with the Commission a current annual NDA, they will not be required to execute an NDA prior to gaining access to the highly confidential information as indicated under Rule 1100(h).

46. In order to have access to the highly confidential information, representatives of Black Hills, attorneys for Black Hills, OCC employees, OCC attorneys, Commission attorneys assigned to this matter, the intervenors in this proceeding, and the intervenors’ attorneys, participating in this proceeding on behalf of any party, must have signed, served, and filed the NDA to be provided by Pueblo County prior to gaining access to the highly confidential information in the report at issue.

VII. ORDER

A. It Is Ordered That:

1. Pueblo County’s Motion for Extraordinary Protection and Partial Waiver of Rule 1100(h) filed on September 4, 2018, is granted in part and denied in part consistent with the discussion above.  Specifically, Pueblo County’s request for highly confidential protection of the report at issue is granted, whereas Pueblo County’s request for a partial waiver of Commission Rule 1100(h), 4 Code of Colorado Regulations 723-1, to preclude disclosure of the report to the other parties, is denied.

2. Access to the highly confidential information as described above is limited consistent with the discussion above.
3. In order to have access to the highly confidential information, representatives of Black Hills Colorado Electric, Inc. (Black Hills), attorneys for Black Hills, employees of the Office of Consumer Counsel (OCC), OCC attorneys, the intervenors in this proceeding, the intervenors’ attorneys, must have signed, served, and filed the non-disclosure agreement (NDA) to be provided by Pueblo County prior to gaining access to the highly confidential information in the report at issue.
4. Members of the Commission Trial and Advisory Staff and the Attorneys General representing Trial Staff and Advisory Staff assigned to this proceeding must have signed and have on file with the Commission a current annual NDA in accordance with Commission 
Rule 4 Code of Colorado Regulations 723-1-1100(h) prior to gaining access to the highly confidential information.
5. All provisions enumerated above are now in effect regarding the highly confidential information.
6. This Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� CEO Intervention at ¶ 1.


� Motion at  2.


� Black Response at 1.


� In the alternative, Pueblo County may stipulate to strike any and all portions of Mr. Markuson’s testimony that is unsupported by the evidence without disclosure of the report at issue, including his assertion that “[s]ite selectors have noted to Pueblo County EDGIS and our economic development partners on multiple occasions that one of our significant barriers in business attraction is our high cost of electricity, and that we’ve been ‘ruled out’ repeatedly for expanding and relocating businesses.”
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