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I. statement  

1. On April 28, 2017, the City of Fort Collins (Fort Collins or City) filed an Application requesting authority to construct a new at-grade crossing of the road to connect Nancy Gray Avenue and Sharp Point Drive crossing the tracks of the Great Western Railway Company of Colorado (Great Western or GWR) at railroad milepost 78.08 of the Greeley Subdivision, National Inventory No. 934010L in Fort Collins, County of Larimer, State of Colorado. This filing commenced this proceeding.    

2. On May 1, 2017, the Colorado Public Utilities Commission (Commission or PUC) gave notice of the Application; established an intervention period, and established a procedural schedule.  

3. By Decision No.C17-0466-I, issued on June 7, 2017, the Commission deemed the Application complete within the meaning of § 40-6-109.5, C.R.S., and referred this matter to an Administrative Law Judge (ALJ) “for disposition of the interventions [and] determination of the merits of the Application.”  Id. at Ordering Paragraph No. 2.   

4. On June 16, 2017, by Decision No. R17-0501-I, a prehearing conference was scheduled for July 6, 2017. 

5. On June 21, 2017, the Parties filed their Stipulated Motion to Reschedule Prehearing Conference. 
6. On June 23, 2017, by Decision No. R17-0514-I, the prehearing conference was rescheduled to July 10, 2017. 

7. On July 7, 2017, the parties filed their Stipulated Motion to Vacate Prehearing Conference and Stipulated Proposed Procedural Schedule (Stipulated Motion).  In the Stipulated Motion the parties proposed that an evidentiary hearing in the above captioned proceeding be held on September 21, 2017. 

8. On July 10, 2017, by Decision No. R17-0554-I, the procedural schedule proposed by the parties was adopted.

9. On September 11, 2017, the City filed an Unopposed Motion for Permission to Amend Application.  The City moved to amend its April 28, 2017 Application to remove the proposal of closing the unprotected at-grade crossings.  Specifically, the City withdrew its proposal to eliminate two unprotected at-grade crossings which cross Great Western tracks to access City-owned property between Environmental Drive and I-25.  

10. On September 21, 2017, the parties filed their Joint Motion to Vacate Hearing and Reset Hearing. In that motion, the parties stated they were close to a settlement and requested the evidentiary hearing be vacated to facilitate a resolution in the proceeding.  In addition, the City agreed to waive the statutory 210-day deadline for a Commission decision.  

11. On September 22, 2017, by Decision No. R17-0775-I, the Joint Motion to Vacate Hearing and Reset Hearing was granted vacating the evidentiary hearing.

12. On May 29, 2018, by Decision No. R18-0390-1, a status conference was scheduled for June 28, 2018.

13. On June 12, 2018, the parties filed their Joint Motion to Reschedule Status Conference (Joint Motion).

14. On June 19, 2018, by Decision No. R18-0482-I, the Joint Motion was granted and the status conference was rescheduled for July 13, 2018.

15. On July 13, 2018, by Decision No. R18-0560-I, a status conference was scheduled for August 23, 2018.   

16. On August 23, 2018, the parties appeared for an evidentiary hearing.  The parties informed the undersigned ALJ that they have reached a stipulation in this matter.  The ALJ directed the parties to file the signed Settlement Agreement, or alternatively, a motion to set this matter for a hearing, within two weeks.  

17. On September 10, 2018,
 the Applicant filed a Mutual Release and Settlement Agreement.

II. findings and discussion  
18. The Commission has jurisdiction in this matter pursuant to §§ 40-4-106(2)(a) and 40-4-106(3)(a), C.R.S.

19. Fort Collins is requesting authority to construct a new at-grade crossing connecting Nancy Gray Avenue and Sharp Point Drive over the tracks of the GWR.  The new 
at-grade crossing will be constructed to a minor collector standard including two 25’ lanes including bicycle lanes and on-street parking, and one 5’ detached sidewalk on the east side of the roadway, and raised center medians on both sides of the crossing.  The new at-grade crossing will have a new crossing surface installed, and is proposed to be controlled with active warning equipment consisting of flashing lights, entrance gates, bells, constant warning time circuitry detection with 34 seconds of total warning time, advance warning signs, and pavement markings. 

20. Fort Collins seeks this authority to complete the roadway network that is part of Fort Collins Master Street Plan (Exhibit C to the Application), to provide community connectivity, to provide an alternative crossing for times when the Timberline and Prospect Road crossings are blocked, and to provide a safe crossing that will reduce or eliminate trespassing in the area of the proposed new crossing.  Fort Collins also proposes to abandon two “unprotected” crossings southeast of the subject crossing that access Fort Collins owned property.  

21. Fort Collins proposes to construct the project in two phases.  In the first phase of the project, the crossing surface and signal work will be performed by GWR.  The second phase would consist of asphalt patching and concrete work performed by Fort Collins.  

22. At the time of the initial Application, Fort Collins stated there were currently two trains per day using the crossing with a projection to increase the number of trains to four trains per day in five years.  Fort Collins projects that 4,000 vehicles per day (VPD) will use the crossing within a 5-year period at a speed limit of 30 miles per hour with an increase to 6,000 to 8,000 VPD in 20 years.

23. Fort Collins estimates the cost of the railroad related work at $404,858 with all project costs being paid by Fort Collins.
24. Fort Collins proposes to start construction on the project upon approval by the PUC and be completed within one year.  The Commission will require Fort Collins to inform the Commission in writing when the crossing changes are complete and operational within ten days of completion.  The Commission will expect this letter by September 30, 2019.  However, the Commission does understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

25. The Commission will require GWR to obtain a National Inventory Number for the new crossing and file a copy of the new National Inventory Form in this proceeding with the completion of the crossing work by September 30, 2019.  
26. The Settlement Agreement, filed September 10, 2018, proposes that, simultaneously with the Settlement Agreement, the City and GWR will also execute the Construction and Maintenance Agreement (C&M Agreement) (Exhibit A to the Settlement Agreement), which proposes the following material terms:

a)
The City agrees to a $7,500 per year payment to GWR for the first 20 years of crossing to be used for the maintenance of the crossing;

b)
There will be a cap of $20,000 total routine maintenance budget for the 
20-year C&M Agreement term for signal maintenance above and beyond the annual payment described above, which terms of such budget are further described in the C&M Agreement;

c)
All maintenance charges outlined above will be billed to the City at cost;

d)
If the crossing is damaged or destroyed due to an act not related to railroad operations, the City will be responsible for reconstruction costs; and 

e)
After 20 years, all maintenance obligations in the C&M Agreement will revert to PUC rules in effect as of the date this Agreement is executed, and the City will be relieved from the annual maintenance payments and all other maintenance and reconstruction obligations outlined in this proposal which are additional to those required by PUC rules.

27. Additionally, the Settlement Agreement proposes that GWR agrees that both the Nancy Gray Avenue and Sharp Point Drive crossing and the Timberline Road crossing will be commenced in 2018 with reasonable efforts to complete construction in 2019, with the City preferring that Sharp Point be constructed first.  The Settlement Agreement further proposes that the Timberline Road crossing will be subject to a separate C&M agreement, to be negotiated by the City and GWR, and that the Settlement Agreement shall have no impact on the obligation of the parties with respect to the Timberline Road crossing beyond those which are expressly stated.
28. Applicant bears the burden of proof to establish by a preponderance of the evidence that the requested street-rail crossing is “reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  
§ 40-4-106(2)(a), C.R.S.  Applicant has met its burden of proof in this matter.  

29. The ALJ finds the Settlement Agreement represents a just, equitable, and reasonable resolution of issues that were or could have been contested among the Parties in this proceeding.  

30. Approval of the Settlement Agreement, is just, reasonable, and in the public interest.  

31. The Application is uncontested, and may be processed under the modified procedure, pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations 
723-1-1403 of the Commission’s Rules of Practice and Procedure, without a formal hearing.
32. The Application, as amended and supplemented by the Settlement Agreement, shall be granted.

III. ORDER  
A. The Commission Orders That:  
1. The Mutual Release and Settlement Agreement filed by the City of Fort Collins (Fort Collins or City) and the Great Western Railway Company of Colorado (Great Western or GWR) on September 10, 2018, is approved.

2. The Application of the City, filed on April 28, 2017, as amended and discussed above, in which the City seeks authority to construct a new at-grade signalized crossing of the road to connect Nancy Gray Avenue and Sharp Point Drive crossing the tracks of Great Western at railroad milepost 78.08 of the Greeley Subdivision, National Inventory No. 934010L in Fort Collins County of Larimer, State of Colorado, is granted consistent with the above discussion.
3. Fort Collins is authorized and ordered to proceed with construction of a new 
at-grade crossing connecting Nancy Gray Avenue and Sharp Point Drive over the tracks of the GWR including construction of two 25’ lanes, one 5’ detached sidewalk on the east side of the roadway, raised center medians on both sides of the crossing, active warning equipment consisting of flashing lights, entrance gates, bells, constant warning time circuitry detection with 34 seconds of total warning time, advance warning signs, and pavement markings.

4. Fort Collins is required to inform the Commission in writing that the crossing changes are complete and operational within ten days after completion.  The Commission shall expect this letter by September 30, 2019.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

5. The GWR will be required to obtain a National Inventory Number for the new crossing and file a copy of the new National Inventory Form in this proceeding with the completion of the crossing work by September 30, 2019.
6. The Commission retains jurisdiction to enter further decisions in this Proceeding as necessary.

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  



a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.



b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.
9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� Due to technical difficulties with the Commission e-filing system, this filing was delayed until September 10, 2018.
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