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I. STATEMENT

A. Procedural History
1. On January 26, 2018, San Isabel Electric Association Inc. (San Isabel) filed a Complaint and Petition for Declaratory Relief with the Colorado Public Utilities Commission (Commission) against Black Hills/Colorado Electric Utility Company LP (Black Hills or Company) and AltaGas Renewable Energy Colorado LLC (AltaGas), pursuant to Rules 1302(a) and 1304(i) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 
723-1.  That filing commenced Proceeding No. 18F-0067E.  

2. On February 7, 2018, by Minute Order, the Commission referred Proceeding No. 18F-0067E to an Administrative Law Judge (ALJ) for disposition.  The undersigned ALJ was subsequently assigned to preside over this Proceeding.

3. On March 5, 2018, Black Hills filed in Proceeding No. 18D-0141E a Petition for Declaratory Order, requesting a ruling that the station power Black Hills provides to the Busch Ranch and Peak View wind facilities is not a retail sale of electricity subject to Commission regulation.

4. The procedural histories of these proceedings are set forth in previously issued Decisions, and they are repeated here as necessary to put this Interim Decision into context.
5. On March 5, 2018 in Proceeding No. 18F-0067E, AltaGas filed a Motion for Summary Judgment on all claims asserted by San Isabel in the Complaint against AltaGas.  Also on March 5, 2018, Black Hills filed its Answer to the Complaint.  
6. On March 5, 2018, Black Hills filed two pleadings:  (1) a Petition for Declaratory Order pursuant to Rule 1304(i)(II), 4 CCR 723-1, requesting an order declaring that the station power Black Hills provides to its Busch Ranch and Peak View wind facilities is not a retail sale of electricity subject to Commission regulation; and (2) a Motion to Stay, or in the Alternative, Consolidate Proceeding Nos. 18F-0067E and 18D-0141E (Motion to Stay or Consolidate), requesting that the Commission stay the complaint proceeding pending resolution of Black Hills’ petition for declaratory order or, in the alternative, consolidate these two proceedings.
7. On March 12, 2018, the Commission issued Decision No. C18-0172-I by which the Commission:  (1) accepted Black Hills’ Petition for Declaratory Order; (2) referred to the ALJ the merits of the Petition for Declaratory Order; (3) waived response time to Black Hills’ Motion to Stay or Consolidate; (4) consolidated Proceeding Nos. 18F-0067E and 18D-0141E for all purposes; and (5) referred to the ALJ the remainder of Black Hills’ requests, including its request to stay discovery in the complaint proceeding pending resolution of its Petition for Declaratory Order.
  

8. Decision No. R18-0177-I (mailed on March 14, 2018) granted an extension of time to March 29, 2018 for all parties to file Responses to the Motion for Summary Judgment.  
9. Decision No. R18-0177-I also stayed all procedures in Proceeding No. 18F-0067E pending the final resolution before the Commission of Black Hills’ Petition for Declaratory Order, except for procedures related to the AltaGas Motion for Summary Judgment.

10. On March 29, 2018, San Isabel and Black Hills filed their Responses to the Motion for Summary Judgment.  
11. On June 4, 2018, Black Hills filed an Unopposed Motion for Leave to File Amended Petition for Declaratory Ruling, Waiver of Response Time, and Request for Expedited Ruling (Motion for Leave).  Black Hills filed the Amended Verified Petition for Declaratory Ruling along with the Motion for Leave.  The threshold legal issue in these consolidated proceedings remains to be whether or not Black Hills’ self-supply of station power to its Busch Ranch and Peak View wind facilities is a retail sale subject to the Commission’s regulatory jurisdiction.  
12. Decision No. R18-0421-I (mailed on June 5, 2018) granted leave to Black Hills to file the Amended Petition for Declaratory Ruling, and it extended the time until June 21, 2018 for the other parties to file responses to the Amended Verified Petition for Declaratory Ruling.  
13. San Isabel filed its response to the Amended Petition for Declaratory Ruling on June 7, 2018, and AltaGas filed its response on June 21, 2018.  

14. On July 3, 2018, Black Hills timely filed a Motion for Leave to Reply to San Isabel’s Response to Black Hills’ Amended Verified Petition for Declaratory Relief (Motion for Leave to Reply).  Black Hills filed the Reply to San Isabel’s Response along with the Motion for Leave to Reply.  The ALJ’s decision is pending both on the Motion for Leave to Reply and on the merits of Black Hills’ Amended Verified Petition for Declaratory Ruling.  
15. On August 10, 2018, Black Hills filed an Unopposed Motion to Change Proceeding Caption in order to change its name from “Black Hills/Colorado Electric Utility Company, LP” to “Black Hills Colorado Electric, Inc.”
  Decision No. R18-0421-I (mailed on June 5, 2018) granted the Unopposed Motion to Change Proceeding Caption and changed the caption of this Proceeding accordingly.  

B. The Motion for Summary Judgment and Responses.
16. AltaGas argues that the Complaint fails to allege that it is supplying Busch Ranch with station power from an outside source, and that AltaGas “has no authority or responsibility for Busch Ranch’s operations, including arrangements for station power from outside sources when its internal generation is inadequate for operations.”
  In support of its argument, AltaGas attaches the confidential Affidavit of Scott Valentino and certain excerpts from the confidential Busch Ranch Wind Project Participation Agreement between Black Hills and AltaGas dated December 22, 2011 (Agreement).  AltaGas argues the Agreement conclusively establishes that AltaGas is not an “operator” of Busch Ranch.
  AltaGas concludes that there are no genuine disputes about material facts, and therefore, AltaGas is entitled to judgment as a matter of law with respect to all of San Isabel’s claims against it.  Regarding Peak View, AltaGas contends that the Complaint fails to allege that AltaGas has any connection or involvement with the Peak View wind facility relating to the provision or receipt of electricity.
  
17. Black Hills requests that the ALJ hold ruling on the Motion for Summary Judgment in abeyance, because it is premature.  Alternatively, Black Hills argues that the Motion for Summary Judgment be denied, on the grounds AltaGas has failed to demonstrate that there are no disputed genuine issues of material fact.
  
18. San Isabel also argues that the Motion for Summary Judgment should be denied, because AltaGas has failed to demonstrate that there are no disputed genuine issues of material fact.  San Isabel contends that the Agreement is too heavily redacted to demonstrate that AltaGas is not responsible for obtaining station power for Busch Ranch and that disputed genuine issues of material fact do exist.  Hence, San Isabel concludes that the Motion for Summary Judgment should be denied.
  San Isabel also argues that, even if AltaGas is not an operator of Busch Ranch, it is an indispensable party to this action, and the Motion for Summary Judgment should be denied for that reason.
  Finally, if the Motion for Summary Judgment is not denied, San Isabel seeks a continuance to conduct discovery related to AltaGas’ involvement in Busch Ranch before a ruling on summary judgment.
  San Isabel did not respond to AltaGas’ arguments in the Motion for Summary Judgment relating directly to the Peak View wind facility.  
19. In rendering this Decision, the ALJ has considered all arguments and authorities presented by the parties regarding the Motion for Summary Judgment, including those arguments and authorities not specifically addressed in this Decision.  
C. Ruling on the Motion for Summary Judgment.
20. Rule 1400(f) of the Rules of Practice and Procedure, 4 CCR 723-1, permits summary judgment motions filed in accordance with Rule 56, Colorado Rules of Civil Procedure (C.R.C.P.).  Summary judgment is proper when the moving party can demonstrate that “there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.”  Rule 56(c), C.R.C.P.
21. Rule 1400(d) of the Rules of Practice and Procedure, 4CCR 723-1, states:  “The Commission may deem a failure to file a response as a confession of the motion.”
22. The Colorado Supreme Court has summarized the principles applicable to ruling on motions for summary judgment:  

Summary judgment is a drastic remedy and should only be granted if there is a clear showing that no genuine issue as to any material fact exists and the moving party is entitled to judgment as a matter of law.  See C.R.C.P. 56; Greenwood Trust Co. v. Conley, 938 P.2d 1141, 1149 (Colo. 1997).  The moving party has the initial burden to show that there is no genuine issue of material fact.  See Greenwood Trust, 938 P.2d at 1149.  Once the moving party has met its initial burden, the burden shifts to the nonmoving party to establish that there is a triable issue of fact.  See id.  The nonmoving party is entitled to all favorable inferences that may be drawn from the undisputed facts, and all doubts as to whether a triable issue of fact exists must be resolved against the moving party.  See Bayou Land Co. v. Talley, 924 P.2d 136, 151 (Colo. 1996).
AviComm, Inc. v. Colorado Public Utilities Comm’n., 955 P.2d 1023, 1029 (Colo. 1998) (affirming the Commission’s decision granting a motion for summary judgment).  “In responding to a properly supported summary judgment motion, however, the nonmoving party may not rest on mere allegations or demands in its pleadings but must provide specific facts demonstrating a genuine issue for trial.”  Hardegger v. Clark, 403 P.3d 176, 180 (Colo. 2017).  
23. A fact is “material,” for purposes of a motion for summary judgment, if 
it will affect the outcome of the case.  Gadlin v. Metrex Research Corporation, 76 P.3d 928 (Colo. App. 2003).  Summary judgment is appropriate when the pleadings and supporting documents demonstrate that no genuine issue as to any material fact exists and that the moving party is entitled to summary judgment as a matter of law.  Martini v. Smith, 42 P.3d 629 (Colo. 2002).
24. The ALJ finds and concludes that the Motion for Summary Judgment is ripe for determination and, therefore, rejects Black Hills’ argument that the Motion for Summary Judgment is premature and that a decision thereon be held in abeyance.  
1. Peak View Wind Facility.

25. The Complaint alleges that AltaGas “is engaged in the generation of electricity in Colorado” and that the “owners of the two wind-powered electric generation facilities also refused to allow San Isabel to provide electric service to those facilities.”
  While it is not clear to the ALJ that these allegations against AltaGas were directed to its ownership of and involvement with the Peak View wind facility, they could be so directed.  

26. Directly relating to the Peak View wind facility, however, the Complaint alleges numerous facts and claims only against Black Hills regarding the supply of electricity to Peak View during periods when the wind facility does not generate and self-supply electricity.  For example, the Complaint alleges that San Isabel has the exclusive right to provide electricity to Peak View, when Peak View does not generate and self-supply the electricity needed to operate, and that Black Hills has refused to allow San Isabel to supply electricity to Peak View at these times, in violation of San Isabel’s claimed exclusive right.
  Those allegations in the Complaint directed to Peak View do not mention AltaGas.  

27. The ALJ finds that the Complaint fails to allege that AltaGas has any obligation to supply, or has been supplying, the Peak View wind facility with electricity, when Peak View does not generate and self-supply the electricity needed to operate.  The ALJ finds that the Complaint fails to allege that AltaGas has refused to allow San Isabel to supply electricity to Peak View at these times.  In the portion of San Isabel’s Response to the Motion for Summary Judgment related directly to the Peak View wind facility, San Isabel did not respond to AltaGas’ arguments seeking summary judgment on allegations and claims directed to AltaGas’ ownership of and involvement with Peak View.  
28. Whether AltaGas has an obligation to supply, or has been supplying, the Peak View wind facility with electricity, when Peak View does not generate and self-supply the electricity needed to operate, and whether AltaGas has refused to allow San Isabel to supply electricity to Peak View at these times, are material facts for purposes of the Motion for Summary Judgment, because they will affect the outcome of the Complaint against AltaGas.  
29. The ALJ finds and concludes that, as to the Complaint against AltaGas, San Isabel’s Response rests on mere allegations and fails to provide specific facts demonstrating genuine issues for hearing.  See Hardegger v. Clark, 403 P.3d at 180.  

30. As to the Complaint’s allegations and claims against AltaGas relating to the Peak View wind facility, the ALJ finds and concludes that AltaGas has sustained its burden to demonstrate that no genuine issues of material fact are in dispute.  Therefore, as to the Complaint’s allegations and claims against AltaGas relating to the Peak View wind facility, the ALJ finds and concludes that AltaGas is entitled to summary judgment as a matter of law.  
2. Busch Ranch Wind Facility.
31. Relating to the ownership and operation of the Busch Ranch wind facility, the instant Complaint alleges numerous facts and claims against Black Hills and AltaGas regarding the supply of electricity to Busch Ranch during periods when the wind facility does not generate and self-supply electricity.  San Isabel alleges inter alia that it has the exclusive right to provide electricity to Busch Ranch, when Busch Ranch does not generate and self-supply the electricity needed to operate, and that Black Hills and AltaGas have refused to allow San Isabel to supply electricity to Busch Ranch at these times, in violation of San Isabel’s claimed exclusive right.  San Isabel further alleges that it is fit, ready, willing, and able to provide electricity to Busch Ranch, when Busch Ranch does not generate and self-supply the electricity it needs to operate.
  

32. From a review of AltaGas’ Motion for Summary Judgment, the confidential Affidavit of Scott Valentino, and the excerpts from the confidential Agreement, the ALJ cannot determine the extent of the obligations and responsibilities of AltaGas, as an owner, operator, and/or principal of Black Hills, to obtain and pay for electric service from San Isabel for Busch Ranch, when Busch Ranch does not generate and self-supply the electricity it needs to operate.  Significantly, AltaGas has redacted the confidential Agreement too heavily for the ALJ to make those determinations.   

33. As to the Complaint’s allegations and claims against AltaGas relating to the Busch Ranch wind facility, the ALJ finds and concludes that AltaGas has failed in its burden to demonstrate that there is no genuine issue of material fact.  Therefore, as to the Complaint’s allegations and claims against AltaGas relating to the Busch Ranch wind facility, the ALJ finds and concludes that AltaGas is not entitled to summary judgment as a matter of law.   

34. San Isabel made two additional arguments relating to summary judgment on its Busch Ranch allegations and claims against AltaGas.  First, even if AltaGas is not an operator of Busch Ranch, AltaGas is an indispensable party to this action, and the Motion for Summary Judgment should be denied for that reason.
  Second, if the Motion for Summary Judgment is not denied, San Isabel seeks a continuance to conduct discovery related to AltaGas’ involvement in Busch Ranch before a ruling on summary judgment.
  Since the ALJ has denied the Motion for Summary Judgment relating to allegations and claims against AltaGas regarding the Busch Ranch wind facility, those two arguments are denied as moot.  
II. ORDER

A. It Is Ordered That: 

1. The Motion for Summary Judgment filed by AltaGas Renewable Energy Colorado LLC on March 5, 2018, is granted in part (as to the allegations and claims relating to the Peak View wind facility) and denied in part (as to the allegations and claims relating to the Busch Ranch wind facility), consistent with the discussion in this Decision.  

2. The stay of procedures in Proceeding No. 18F-0067E, entered in Decision No. R18-0177-I (mailed on March 14, 2018), shall continue to be in effect pending the final resolution before the Commission of the Petition for Declaratory Order.  
3. The Petition for Declaratory Order filed by Black Hills/Colorado Electric Utility Company LP (now known as Black Hills Colorado Electric, Inc.) on March 5, 2018, shall be addressed in a separate Decision.  
4. This Interim Decision is effective immediately.
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




� See Decision No. R18-0172-I (mailed on March 12, 2018), Paragraph Nos. 7, 10, 11, and 12 and Ordering Paragraph Nos. 1 through 10, pages 4, 5, and 6.   


� Decision No. R18-0177-I stayed the entirety of Proceeding No. 18F-0067E, including all the procedures necessary to litigate the Complaint, including all discovery, preparing testimony, and re-scheduling the hearing on the Complaint.  Id., ¶¶ I.B.11 – 13, pages 4 and 5.  The Stay continues in effect pending the final resolution before the Commission of the Petition for Declaratory Order.  See Decision No. R18-0309-I (mailed on May 2, 2018), ¶ I.B.15 and Ordering Paragraph No. 3, pages 4 and 5.


� On July 10, 2018, Black Hills/Colorado Electric Utility Company, LP, was converted from a limited partnership to a C corporation, changing the name of the Company to Black Hills Colorado Electric, Inc.  


�  Motion for Summary Judgment, pages 4, 5-6, and 8.  


�  Motion for Summary Judgment, pages 5 and 6.  


�  Motion for Summary Judgment, pages 1 and 6.  


� Black Hills’ Response to Motion for Summary Judgment, pages 3 through 5.  Black Hills’ Response appears to concern only the ownership and operations of Busch Ranch.  


�  San Isabel’s Response to Motion for Summary Judgment,  pages 3 and 4, 11.


�  San Isabel’s Response to Motion for Summary Judgment,  pages 5 through 9.


� San Isabel’s Response to Motion for Summary Judgment,  pages 9 through 11.


�  Complaint, ¶¶ 9 and 10, pages 2 and 3.  


�  Complaint, ¶¶ 35 through 56, 59, and 63, pages 6 through 10.  


�  Complaint, ¶¶ 13 through 34, 58, and 62, pages 4 through 6, and 9.  


�  San Isabel’s Response to Motion for Summary Judgment,  pages 5 through 9.


�  San Isabel’s Response to Motion for Summary Judgment,  pages 9 through 11.
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