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I. STATEMENT

A. Background
1. On May 18, 2018, the Colorado Department of Transportation (CDOT) filed an Application on behalf of the County of Weld requesting authority to abolish the crossing of Weld County Road 72 with the tracks of the Union Pacific Railroad Company (UPRR) at railroad milepost 74.29 of the Greeley Subdivision, National Inventory No. 804865C, near the Town of Nunn, Weld County, State of Colorado (Crossing).
2. On June 4, 2018, the Commission mailed notice of this Application (Notice) to all interested parties, including the adjacent property owners identified in the Application.

3. Notice of the proposed closure of the Weld County Road 72 crossing was posted at the Crossing by Chad Hall on June 5, 2018 as stated in the Affidavit of Chad Hall and filed with the Commission on July 3, 2018.  The affidavit includes photos of the notices posted at the subject crossings

4. On July 5, 2018, UPRR filed an Entry of Appearance and Notice of Intervention.  UPRR does not contest or oppose the Application.

5. Thirty-one public comments have been filed in this matter.

6. The Commission deemed the Application complete within the meaning of 
§ 40-6-109.5, C.R.S., on July 19, 2018, and referred it to an Administrative Law Judge (ALJ).  The proceeding was subsequently assigned to the undersigned ALJ.

7. On August 7, 2018, the ALJ issued Decision No. R18-0645-I that scheduled a prehearing conference for August 20, 2018 at 1:00 p.m.  

8. On August 20, 2018, the ALJ conducted the prehearing conference.  Attorneys for CDOT, UPRR, and Weld County appeared at the prehearing conference.   

B. Prehearing Conference

9. At the prehearing conference, the ALJ and the parties discussed the Notice.  Section 40-4-106(3)(a), C.R.S., and Commission Rule 7208 of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings require notice to be provided to all persons with an interest in, or who would be affected by, the proposed closing of a railroad crossing, including the adjacent property owners listed in the application to abolish a crossing.  To do so, Commission Rule 7204(a)(I)(K) requires an applicant that proposes to abolish a crossing to identify the owners of property adjacent to the crossing.  The Commission then provides the required notice to the adjacent property owners listed in the application.  

10. Here, the parties used an inconsistent approach in identifying the adjacent property owners in the Application.  The Crossing that is proposed to be abolished is approximately equidistant from the closest county roads (CRs) on the east (CR 31) and west (CR 27).  On the western side of the Crossing, the Application lists all of the property owners along CR 104 between the Crossing and CR 27.  On the eastern side, the Application does not include all of the property owners along CR 104 between the Crossing and CR 31.  At the prehearing conference, the parties did not have an explanation for this inconsistency.  

11. At the prehearing conference, the ALJ informed the parties of the foregoing and the need to use a consistent approach to the identification of adjacent property owners in the Application.  The ALJ further noted that the failure to properly list the adjacent property owners in the Application and the resulting need to identify them and then provide notice to them would make it difficult to comply with the statutory deadline imposed by § 40-6-109.5(2), C.R.S.  The parties thus decided to waive the statutory deadline.  

12. Based on the foregoing, the ALJ established a deadline of August 31, 2018 to file an Amended Application that identifies the owners of property adjacent to the Crossing.  The Commission will then provide notice to the owners identified in the Amended Application.  As discussed at the prehearing conference, the Amended Application must also include a more detailed description of the requested abolishment of the Crossing and the circumstances surrounding it, including, but not limited to, the background and events that led to the “Collective Agreement” referenced in the Application, a more detailed description of the Collective Agreement and why the abolishment of the Crossing and other crossings is proposed in it, the outreach and public education conducted by the parties and Weld County concerning the Collective Agreement and the proposed abolishment of the Crossing at issue in this proceeding and other crossings, and a detailed explanation concerning why the proposed abolishment of the Crossing satisfies the applicable legal standard.  

II. ORDER

A. It Is Ordered That:

1. The waiver of the statutory deadline imposed by § 40-6-109.5(2), C.R.S., is acknowledged.   

2. The Amended Application discussed above must be filed by August 31, 2018.  

3. This Decision is effective immediately.
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