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I. STATEMENT

A. Procedural History
1. On May 18, 2018, the Colorado Department of Transportation (CDOT) filed an Application on behalf of the County of Weld requesting authority to abolish the crossing of Weld County Road 2.5 with the tracks of the Union Pacific Railroad Company (UPRR) at railroad milepost 20.46 of the Greeley Subdivision, National Inventory No. 804480L, near the City of Brighton, Weld County, State of Colorado (Crossing).
2. On June 4, 2018, the Commission mailed notice of this Application to all interested parties, including the adjacent property owners identified in the Application.

3. Notice of proposed closure of the Weld County Road 2.5 crossing was posted at the Crossing by Chad Hall on June 5, 2018 as stated in the Affidavit of Chad Hall and filed with the Commission on July 3, 2018.  The affidavit includes photos of the notices posted at the Crossing.

4. On July 5, 2018, UPRR filed an Entry of Appearance and Notice of Intervention.  UPRR intervenes by right, but does not contest or oppose the Application.  UPRR’s intervention by right is acknowledged.  

5. The Commission deemed the Application complete within the meaning of 
§ 40-6-109.5, C.R.S., as of July 19, 2018, and referred it to an Administrative Law Judge (ALJ) for disposition.
  The proceeding was subsequently assigned to the undersigned ALJ.

6. On July 5, 2018, Monaghan Farms, Inc. (Monaghan Farms) filed an Entry of Appearance and Motion to Intervene, Opposition and Request for Hearing (Motion to Intervene).  No responses to the Motion to Intervene were filed.  Decision No. R18-0662-I (mailed on August 9, 2018) granted the part of Monaghan Farms’ Motion to Intervene requesting to be a permissive intervenor, but did not grant and took under advisement the portion of the Motion to Intervene setting forth legal arguments in opposition to the Application.

7. Decision No. R18-0662-I also scheduled a prehearing conference for August 24, 2018 at 10:00 a.m.  CDOT was also directed to confer with the other Parties regarding hearing dates and a procedural schedule for the filing of lists of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that each Party intends to offer into evidence at the hearing, as well as other procedural matters.  CDOT was required to report the results of its conferrals no later than August 20, 2018.   
8. On August 15, 2018, counsel for Weld County entered his appearance.
  

9. The Parties to this Proceeding are CDOT, UPRR, and Monaghan Farms.  All Parties are represented by counsel.  
10. On August 20, 2018, CDOT filed The Colorado Department of Transportation’s Submission of Proposed Hearing Date and Filing Deadlines per Interim Decision 
No. R18-0662-I (Submission).  In addition to hearing dates and deadlines for the Parties’ prehearing filings, CDOT asked that a typographical error in the caption be corrected and that the Prehearing Conference be vacated if the ALJ approves of the hearing dates and procedural schedule.  
11. The Submission is not contested, as CDOT conferred with counsel for the Parties and all Parties have agreed to the hearing dates, procedural schedule, and other procedural matters set forth therein.   

12. The caption of this Proceeding shall be modified to correct the typographical error in the original caption, as shown in the caption of this Interim Decision.  Henceforth, the corrected caption shall be used.  
B. Adopting the Procedural Schedule and Setting the Hearing
13. The ALJ will schedule an evidentiary hearing in this Proceeding for October 15 and 16, 2018 in a Commission hearing room in Denver, Colorado.  This Decision will also establish the stipulated procedural schedule for each Party to file before the hearing its list of witnesses, detailed summaries of the testimony of its witnesses, and copies of the exhibits that it intends to offer into evidence at the hearing.  

14. CDOT will be ordered to file, and to serve on Intervenors and their counsel, on or before September 28, 2018, a list of its witnesses, detailed summaries of the testimony of each of its witnesses, and copies of the exhibits that it intends to offer into evidence at the hearing.   

15. Each Intervenor will be ordered to file, and to serve on CDOT and its counsel, on or before October 2, 2018, a list of its witnesses, detailed summaries of the testimony of each of its witnesses, and copies of the exhibits that it intends to offer into evidence at the hearing.   

16. All stipulations or a settlement agreement shall be filed no later than October 4, 2018.  

17. The Parties shall file post-hearing Statements of Position no later than October 30, 2018, subject to a 30-page limit, excluding Tables of Contents and appendices.  No reply Statements of Position will be permitted.  

18. Discovery in this proceeding shall be governed by Rule 1405 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  

19. The Parties are advised that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule adopted in this Interim Decision.  The Parties are advised further that no exhibit will be received in evidence, except in rebuttal or for purposes of impeachment, unless it has been filed and served in accordance with the adopted procedural schedule.  

20. Absent an enlargement of time under or a waiver of § 40-6-109.5, C.R.S., the Commission decision in this matter must be issued on or before February 14, 2019, and the evidentiary hearing in this Proceeding must be concluded no later than October 26, 2018.  Therefore, absent an enlargement of time under or a waiver of § 40-6-109.5, C.R.S., the ALJ will not consider any future requests to continue the hearing.  

21. The Prehearing Conference set for August 24, 2018 will be vacated.  

C. Additional Advisements  

22. CDOT bears the burden of proof by a preponderance of the evidence.  
Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 1500, 4 CCR 723-1. The preponderance standard requires that the evidence of the existence of a contested fact outweighs the evidence to the contrary.  Mile High Cab, Inc. v. Colorado Public Utilities Commission, 302 P.3d 241, 246 (Colo. 2013).  That is, the finder of fact must determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party.  

23. The burden of proving an affirmative defense rests on the defendant asserting the defense.  The defense must be proven by a preponderance of the evidence.  Western Distributing Co. v. Diodosio, 841 P.2d 1053, 1057-1059 (Colo. 1992).  In this Proceeding, each Intervenor has the burden to prove, by a preponderance of the evidence, the defenses it asserts against the Application (i.e., the reasons the Application should be denied).  See Public Utilities Comm’n. v. Trans Shuttle, Inc., Decision No. R01-881 (Mailed Date of August 29, 2001) ¶ III.C, p. 9, in Docket No. 01G-218CP; see generally Rule 1302 of the Rules of Practice and Procedure, 4 CCR 723-1.  
24. The Other Advisements set forth in Decision No. R18-0662-I shall continue to apply in this Proceeding.  

II. ORDER

A. It Is Ordered That:

1. The Prehearing Conference set for August 24, 2018 at 10:00 a.m. is vacated.  

2. An evidentiary hearing in this Proceeding is scheduled as follows:  

DATES:
October 15 and 16, 2018 

TIME:

9:30 a.m.  

PLACE:
Commission Hearing Room
 

1560 Broadway, Suite 250
 

Denver, Colorado

3. At the above date, time, and place you will be given the opportunity to present evidence and to be heard, consistent with the requirements and advisements stated in this Decision. 
4. Applicant, the Colorado Department of Transportation (CDOT), shall file on or before September 28, 2018, and serve on counsel for each Intervnor, a list of its witnesses, detailed summaries of the testimony of each of its witnesses, and copies of the exhibits that it intends to offer into evidence at the hearing.   
5. On or before October 2, 2018, Intervenor, the Union Pacific Railroad Company, shall file and serve on the other Parties and their counsel a list of its witnesses, detailed summaries of the testimony of each of its witnesses, and copies of the exhibits that it intends to offer into evidence at the hearing.   

6. On or before October 2, 2018, Intervenor, Monaghan Farms, Inc., shall file and serve on the other Parties and their counsel a list of its witnesses, detailed summaries of the testimony of each of its witnesses, and copies of the exhibits that it intends to offer into evidence at the hearing.   

7. The October 2, 2018 deadline for filing, and serving on the other Parties and their counsel, a list of its witnesses, detailed summaries of the testimony of each of its witnesses, and copies of the exhibits that it intends to offer into evidence at the hearing shall apply to any interested person or entity subsequently granted intervenor status in this Proceeding.  

8. The Parties shall file any stipulations or a settlement agreement no later than October 4, 2018.  

9. The Parties shall file post-hearing Statements of Position no later than October 30, 2018, subject to a 30-page limit, excluding Tables of Contents and appendices.  No reply Statements of Position will be permitted.  

10. Discovery in this proceeding shall be governed by Rule 1405 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  

11. The caption of this Proceeding shall be modified to correct the typographical error in the original caption, as shown in the caption of this Interim Decision.  Henceforth, the corrected caption shall be used.  

12. The Parties shall comply with the requirements and advisements established in this Decision and shall make the filings as required by this Decision.  

13. This Decision shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  See Decision No. C18-0581-I (mailed on July 24, 2018).  


�  Weld County has not filed an intervention pleading, as required by Rule 1401 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, and therefore is not an Intervenor in this Proceeding.  
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