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I. STATEMENT

A. Procedural History.

1. On May 18, 2018, the Colorado Department of Transportation (CDOT or Applicant) filed an Application on behalf of County of Weld requesting authority to abolish the crossing of Weld County Road 2.5 with the tracks of the Union Pacific Railroad Company (UPRR) at railroad milepost 20.46 of the Greeley Subdivision, National Inventory No. 804480L, near the City of Brighton, Weld County, State of Colorado (Crossing).
2. On June 4, 2018, the Commission mailed notice of this Application (Notice) to all interested parties, including the adjacent property owners identified in the Application.

3. Notice of proposed closure of the Weld County Road 2.5 crossing was posted at the Crossing by Chad Hall on June 5, 2018 as stated in the Affidavit of Chad Hall and filed with the Commission on July 3, 2018.  The affidavit includes photos of the notices posted at the Crossing.

4. On July 5, 2018, UPRR filed an Entry of Appearance and Notice of Intervention.  UPRR intervenes by right, but does not contest or oppose the Application.  UPRR’s intervention by right is acknowledged.  

5. On July 5, 2018, Monaghan Farms, Inc. (Monaghan Farms) filed an Entry of Appearance and Motion to Intervene, Opposition and Request for Hearing (Motion to Intervene).  No responses to the Motion to Intervene were filed.  

6. As of the date of this Decision, one public comment has been filed in this matter.

7. The Commission deemed the Application complete within the meaning of 
§ 40-6-109.5, C.R.S., on July 19, 2018, and referred it to an Administrative Law Judge (ALJ).
  The proceeding was subsequently assigned to the undersigned ALJ.

B. Motion for Permissive Intervention.  

8. Rule 1401(c) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, defines the minimum criteria for motions requesting permissive intervention in Commission proceedings and, as relevant to this Proceeding, requires that: 
A motion to permissively intervene shall state the specific grounds relied upon for intervention; the claim or defense within the scope of the Commission's jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding.  The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented.  … Subjective, policy, or academic interest in a proceeding is not a sufficient basis to intervene.  …  

9. In its Motion to Intervene, Monaghan Farms asserts that its pecuniary and tangible interests would be substantially affected by closing the Crossing, because its primary access to its property and residence would be removed.  Monaghan Farms argues that lack of direct access to its property would create an “unnecessary burden” on it, as well as reduce the value of its property and increase operational costs.

10. Counsel for Monaghan Farms failed to confer with opposing counsel regarding the Motion to Intervene, as required by Rule 1400(a) of the Rules of Practice and Procedure, 4 CCR 723-1.
  However, opposing counsel did not file a response to the Motion to Intervene.
  

11. The ALJ finds that the Motion to Intervene, related to Monaghan Farms’ intervention, satisfies the standards required by Rule 1401(c) for permissive intervention by asserting sufficient facts to demonstrate that this Proceeding may substantially affect the pecuniary or tangible interests of Monaghan Farms.  Therefore, the ALJ will grant the Motion to Intervene in part.  Monaghan Farms is a permissive intervenor.  

12. The portion of the Motion to Intervene that sets forth legal arguments in opposition to the Application is not granted by this Decision and is taken under advisement.  

C. Prehearing Conference, Procedural Schedule, and Hearing Dates. 

13. Monaghan Farms requests an evidentiary hearing on the Application.  It is appropriate to hold a prehearing conference, pursuant to Rule 1409 of the Rules of Practice and Procedure, 4 CCR 723-1.  A prehearing conference will be scheduled for August 24, 2018 at 10:00 a.m.
14. All parties must appear at the prehearing conference.  Failure to attend or to participate in the prehearing conference is a waiver of any objection to the rulings made, to the procedural schedule established, and to the hearing dates scheduled during the prehearing conference.
15. At the prehearing conference, the parties must be prepared to discuss:  (a) the date by which Applicant will file its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intends to offer into evidence at the hearing; (b) the date by which the Intervenors will file their lists of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that they intend to offer into evidence at the hearing; (c) the date by which the Parties would file any stipulations or settlement agreements;
 (d) acceptable dates for the evidentiary hearing on the Application (including how many hearing days are needed); and (e) the date by which each Party will file its post-hearing statement of position (statements of position will be filed simultaneously and no responses will be permitted).

16. In considering proposed hearing dates, the Parties are reminded that, absent an enlargement of time or a waiver of § 40-6-109.5, C.R.S., the Commission decision in this matter must be issued on or before February 14, 2019.  The evidentiary hearing in this Proceeding must be concluded no later than October 26, 2018.  If a reasonable and workable procedural schedule cannot be negotiated to allow adequate time for the foregoing procedural dates, preparation and issuance of the recommended decision, filing of exceptions, filing of responses to exceptions, and preparation and issuance of the Commission’s decision on exceptions, the ALJ will extend the time for the decision by an additional 90 days, pursuant to § 40-6-109.5(1), C.R.S.
  
17. At the prehearing conference, the parties must be prepared to discuss any matter pertaining to discovery if the procedures and timeframes contained in Rule 1405, 4 CCR 723-1 are not sufficient.  

18. At the prehearing conference, the parties must be prepared to discuss any matter pertaining to the treatment of information claimed to be confidential if the procedures and timeframes contained in Rules 1100 and 1101, 4 CCR 723-1, are not adequate.  This discussion will include the treatment of information for which extraordinary protection is or may be sought, assuming that there is or may be such information.  

19. At the prehearing conference, a party may raise any additional issues relevant to this Proceeding.  
20. The Parties must consult prior to the prehearing conference with respect to the matters to be discussed at the Prehearing Conference and are encouraged to present, if possible, a procedural schedule and hearing date(s) that are acceptable to all Parties.  The ALJ will order Applicant to coordinate these discussions.  

21. If the Parties are able to reach agreements on a procedural schedule, hearing date(s), and the other procedural matters addressed in this Decision, Applicant will be directed to make a filing no later than 5:00 p.m. on August 20, 2018, stating those agreements and whether it will be necessary to conduct the prehearing conference.
D. Other Advisements.  

22. The parties are advised, and are on notice, that they must be familiar with, and abide by, the Rules of Practice and Procedure, found at 4 CCR 723 Part 1.  These Rules are available on-line at www.dora.colorado.gov\puc and in hard copy format from the Commission.  

23. All parties are represented by counsel.  The ALJ calls counsels’ attention to the requirement of Rule 1202(d) of the Rules of Practice and Procedure, 4 CCR 723-1, that, “[e]very pleading of a party represented by an attorney shall be signed by the attorney, and shall state the attorney’s address, telephone number, e-mail address, and attorney registration number.”
  (Emphasis added.)  
24. The parties are advised, and are on notice, that filings must comply with this requirement and with the other requirements found in the Rules of Practice and Procedure pertaining to filings made with the Commission.  

25. The parties are advised, and are on notice, that timely filing with the Commission means that the Commission must receive the filing by the due date.  That is, if a document is placed in the mail on the date on which the document is to be filed, then the document is not filed timely with the Commission.  Pleadings and other documents are filed with the Commission either by using the E-filings System, or by filing a hard copy of the document including the original and three copies.  Emailing pleadings or other filings to the ALJ, the Commissioners, the Commission’s Director, or other employees of the Commission does not constitute proper filing under Rule 1204 of the Rules of Practice and Procedure, 4 CCR 723-1.  

26. Each party is specifically advised that all filings with the Commission must also be served upon all other Parties in accordance with Rule 1205 of the Rules of Practice and Procedure, 4 CCR 723-1.  

27. Each party is specifically advised that, pursuant to Rule 1400(b) of the Rules of Practice and Procedure, 4 CCR 723-1, responding Parties (i.e., the Parties that did not file a motion) have a procedural right to file a written response to the motion within 14 days after service of the motion, unless the response time is shortened by the ALJ or the Commission.  

28. The parties are advised, and are on notice, that the Commission has an 
E-Filings System available.  One may learn about, and -- if one wishes to do so -- may register to use, the E-Filings System at www.dora.colorado.gov\puc.  

29. Other advisements may be provided in subsequent interim decisions. 
II. ORDER

A. It Is Ordered That:

1. The Motion to Intervene, Opposition and Request for Hearing, filed by Monaghan Farms, Inc. on July 5, 2018, is granted in part, consistent with the foregoing discussion in this Decision.  

2. The Notice of Intervention of the Union Pacific Railroad Company, filed on July 5, 2018, is noted, and the Union Pacific Railroad Company’s intervention by right is acknowledged.  

3. A prehearing conference in this proceeding is scheduled as follows:

DATE:
August 24, 2018
TIME:
10:00 a.m.

PLACE:
Commission Hearing Room A
 
1560 Broadway, 2nd Floor
 
Denver, Colorado

4. Consistent with the discussion above in Section I.B of this Interim Decision, the matters identified there will be discussed at the prehearing conference.  Counsel for those parties attending the prehearing conference must be prepared to address those matters and must have authority to agree to a procedural schedule, to the resolution of other procedural matters, and to dates for the evidentiary hearing.  
5. Failure of any party to attend or to participate in the prehearing conference shall constitute a waiver of any objections to the rulings made, to the procedural schedule established, to the hearing dates scheduled, or the matters decided during the prehearing conference.  
6. Consistent with the discussion in ¶¶ I.B.20 and 21 of this Interim Decision, prior to the prehearing conference, counsel for the Colorado Department of Transportation shall consult with counsel for the Union Pacific Railroad Company and for Monaghan Farms, Inc., regarding the procedural schedule, hearing date(s), and other procedural matters addressed in this Interim Decision.  Counsel for the Colorado Department of Transportation shall coordinate those discussions.  
7. If the parties are able to reach agreements on the procedural schedule, hearing date(s), and the other procedural matters addressed in this Interim Decision, the Colorado Department of Transportation shall make a filing no later than 5:00 p.m. on August 20, 2018, stating those agreements and whether the parties believe it will be necessary to conduct the prehearing conference.  

8. This Decision is effective upon its Mailed Date.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  See Decision No. C18-0581-I (mailed on July 24, 2018).  


�  Motion to Intervene, pages 2 through 4.  


�  Pursuant to Rule 1400(a) of the Rules of Practice and Procedure, 4 CCR 723-1, before filing a motion to intervene, “moving counsel shall make a reasonable good faith effort to confer with all parties about the motion and report when the requested relief is unopposed.  If no conference has occurred, the reason why shall be stated.”  


�  Rule 1400(d) of the Rules of Practice and Procedure, 4 CCR 723-1, provides that: “The Commission may deem a failure to file a response as a confession of the motion.”  Since the Motion to Intervene sets forth legal arguments against the Application, and not just assertions for granting permissive intervention, the ALJ declines to find that CDOT has confessed the entirety of the Motion to Intervene and the relief sought.  


�  This date must be at least seven calendar days before the first day of hearing.  


�  Post-hearing statements of position should be due no later than 14 calendar days from the conclusion of the evidentiary hearing.  


�  To assist the Parties in selecting proposed hearing dates, as of the date of this Interim Decision, the ALJ is not available on the following dates:  September 5, 12, 13, 19; 26, 2018; and, October 3, 5, 8, 10, 17, and 24, 2018.


� During the course of this Proceeding, the ALJ may have occasion to inform counsel, on short notice, of rulings.  The ALJ will make such notifications by e-mail and will rely solely on signature blocks for the appropriate e-mail addresses.  
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