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I. STATEMENT

1. On May 31, 2018, Aspire Tours, LLC and ULLR Tours LLC, doing business as The Colorado Sightseer (Complainants) filed a formal complaint (Complaint) against iLimo Limousine and Tour Company (iLimo or Respondent).  That filing commenced this Proceeding.  

2. The Complaint states that iLimo holds a luxury limousine permit from the Commission.  The Complaint alleges that iLimo has a web-site and a presence on three social media sites on which it advertises sightseeing and transportation services in the State of Colorado that are not allowed by its luxury limousine permit and that iLimo has provided such services without authority from the Commission.
  The Complaint states further that iLimo’s unauthorized action diverts traffic from Complainants and causes substantial financial losses to Complainants.  As relief, Complainants request that the Commission:  (1) order iLimo to discontinue and refrain from engaging in the unauthorized conduct and operations; and (2) impose a civil penalty on iLimo consistent with Rule 1302 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  The Complaint also requests accelerated treatment under Rule 1302(e), 4 CCR 723-1.
  

3. On June 5, 2018, the Commission served the Complaint on iLimo and issued an Order to Satisfy or Answer the Complaint within 20 days.  The Commission also set the Complaint for hearing on August 14, 2018 at 9:00 a.m. in a Commission Hearing Room.  In setting the Complaint for hearing without establishing an expedited procedural schedule, the Commission denied Complainants’ request to treat this matter as an accelerated complaint.  See Rule 1302(c), 4 CCR 723-1.

4. The Parties to this Proceeding are Complainants and iLimo.  

5. By minute entry during the Commission’s weekly meeting held on June 7, 2018, the Commission referred this matter to an Administrative Law Judge (ALJ) for disposition.  The undersigned ALJ was subsequently assigned to hear this Complaint.  

6. On June 25, 2018, iLimo timely filed an Answer to the Complaint (Answer).  Respondent states that it holds Luxury Limousine Permit No. LL-02851 and Off Road Charter Permit No. ORC-00232, under Part 3 of Article 10.1 of Title 40, C.R.S.  Respondent asserts that its existing Luxury Limousine and Off Road Charter permits allow it to provide such services anywhere in the State of Colorado and that the services it provides to the locations named in the Complaint are in compliance with its existing authorities.  Respondent asks that the Complaint be dismissed, that the hearing be vacated, and that it be awarded attorney’s fees.
   

7. Respondent did not file, pursuant to Rule 12(a)(1)(B), Colorado Rules of Civil Procedure, a Motion for a More Definite Statement of the allegations in the Complaint.
     

8. On July 17, 2018, Complainants filed a Statement of Position, noting that, while Respondent’s Answer asked that the Complaint be dismissed, Respondent had failed to file a motion to dismiss.  Complainants again alleged that Respondent’s existing Luxury Limousine and Off Road Charter permits do not authorize iLimo to provide the sightseeing services it advertises and provides and that the hearing should go forward.  

9. Even had Respondent filed a proper motion to dismiss, the ALJ would have made the following findings and conclusions.  A motion to dismiss for failure to state a claim upon which relief can be granted serves as a test of the formal sufficiency of the complaint.  Public Service Co. of Colo. v. Van Wyk, 27 P.3d 377, 385-386 (Colo. 2001); Mackall v. JP Morgan Chase Bank, N.A.,356 P.3d 946, 954 (Colo. App. 2014).  In ruling on a motion to dismiss for failure to state a claim upon which relief can be granted, the ALJ must accept all allegations of material fact in the complaint as true, and the complaint should not be dismissed when it asserts sufficient facts that state a plausible claim for relief.  Warne v. Hall, 373 P.3d 588, 590-591 (Colo. 2016).  
10. In the Answer, Respondent argued the Complaint should be dismissed because its existing Luxury Limousine and Off Road Charter permits allow it to provide such services anywhere in the State of Colorado and that the services provided to the locations named in the Complaint comply with its existing authorities.  These arguments are denials of the allegations in the Complaint, which are an insufficient basis upon which the ALJ can determine whether or not iLimo is advertising and providing regulated transportation services beyond the scope of its existing permits.  

11. Applying the foregoing standards for evaluating motions to dismiss for failure 
to state a claim, the ALJ must accept all allegations of material fact in the Complaint as 
true.  The facts alleged in the Complaint, if proven, raise potential violations by Respondent 
of inter alia Rules 6016(c),
 6202(a)(II),
 6202(a)(III),
 6309(a),
 6310(b),
 as well as 
§ 40-10.1-201(a), C.R.S.
 

12. Therefore, accepting all allegations of material facts in the Complaint as true, and applying the standards of Warne v. Hall, supra, for ruling on a motion to dismiss, the ALJ concludes that the Complaint asserts sufficient facts that state a plausible claim for relief.  Thus, even had a proper motion to dismiss been filed, it would have been denied.  The evidentiary hearing is needed to resolve the factual and legal disputes between Complainants and Respondent.  

13. When a limited regulation carrier, such as a luxury limousine carrier, advertises, offers, or provides common carrier services beyond the authority in its limited regulation permit, the matter is of great concern to the Transportation Enforcement Staff and to the Commission.  See e.g., Colorado Public Utilities Commission v. RPM Transportation, LLC, Decision 
No. R17-0572 (mailed on July 14, 2017) in Proceeding No. 17G-0159EC (imposing civil penalties and a cease and desist order on a luxury limousine carrier found to have advertised and offered to provide common carrier services without authority).
14. Respondent’s request in the Answer to vacate the evidentiary hearing will be denied.  The evidentiary hearing will be held as scheduled on August 14, 2018 at 9:00 a.m. in a Commission hearing room.  Respondent’s request for an award of attorney’s fees also will be denied.   

15. Complainants pre-filed their list of witnesses, summaries of testimony, and copies of exhibits on June 14, 2018.  

16. In order to conduct a fair and efficient hearing, the ALJ will order iLimo to file its list of witnesses, summaries of testimony, and copies of exhibits no later than August 6, 2018.  The Parties will then have a full week to prepare for the hearing, which should be adequate.  

17. At the hearing, Complainants will be allowed to present brief oral rebuttal testimony, if they desire.  
18. The Parties are advised that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the Rules of Practice and Procedure and this Interim Decision.  The Parties are advised further that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the Rules of Practice and Procedure and this Interim Decision.   

19. Any Party wishing to make an oral closing statement may do so immediately following the close of the evidence.  

20. In the hearing, Complainants will bear the burden to prove the allegations in the Complaint by a preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 1500, 4 CCR 723-1.  The preponderance standard requires that the evidence of the existence of a contested fact outweighs the evidence to the contrary.  Mile High Cab, Inc. v. Colorado Public Utilities Commission, 302 P.3d 241, 246 (Colo. 2013).  That is, the finder of fact must determine whether the existence of a contested fact is more probable than its 
non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).  Complainants will have met this burden of proof when the evidence, on the whole, slightly tips in favor of that party.
  

21. The burden of proving an affirmative defense will rest on iLimo, the Respondent in this Proceeding, which will be expected to assert any defenses it may have to the Complaint.  Respondent has the burden to prove each defense it raises by a preponderance of the evidence.  See Western Distributing Co. v. Diodoso, 841 P.2d 1053, 1057-1059 (Colo. 1992); Public Utilities Comm’n. v. Trans Shuttle, Inc., Decision No. R01-881 (Mailed Date of August 29, 2001) ¶ III.C, p. 9, in Docket No. 01G-218CP; see generally Rule 1302 of the Rules of Practice and Procedure, 4 CCR 723-1.  
II. ORDER

A. It Is Ordered That:  

1. The request by iLimo Limousine and Tour Company (Respondent) in its Answer filed on June 25, 2018, to vacate the evidentiary hearing scheduled for August 14, 2018 is denied.  

2. Respondent’s request for an award of attorney’s fees is denied.   

3. Respondent shall file on or before August 6, 2018, and serve on counsel for Aspire Tours, LLC and ULLR Tours LLC, doing business as The Colorado Sightseer, Respondent’s list of its witnesses, summaries of the testimony of each of its witnesses, and copies of the exhibits that it intends to offer into evidence at the hearing.  

4. This Decision shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  The Complaint alleges that iLimo offers and provides trips to Rocky Mountain National Park, Pikes Peak, Denver and the Foothills, Mining Town breweries, for $120 per person, as well as other sightseeing tours, day trips from Denver, and trips to Vail, Breckenridge, Beaver Creek, Steamboat Springs, and Aspen, Colorado.  Complaint, page 2.  


�  Complaint, pages 1 and 2.  


�  Answer, pages 2 and 3.  


� The State Administrative Procedure Act provides that any agency or ALJ conducting a hearing “shall have authority to … take any other action … in accordance, to the extent practicable, with the procedure in the district courts.”  § 24-4-105(4), C.R.S.  Pursuant to Rule 1001 of the Rules of Practice and Procedure, 4 CCR 723-1, the Commission and its ALJs may employ the Colorado Rules of Civil Procedure.  


�  Rule 6016(c) provides that, “No motor carrier, or any officer, agent, employee, or representative of said carrier, shall offer to provide a transportation service without authority or permit to provide such service.”


�  Rule 6202(a)(II) provides that, “Without specific approval by the Commission, no regulated intrastate carrier shall: … (II) extend, enlarge, diminish, change, alter, or vary the territory, route, or service authorized by its authority.”


�  Rule 6202(a)(III) provides that, “Without specific approval by the Commission, no regulated intrastate carrier shall: … (III) serve any point not included in its authority or authorized by statute.”


�  Rule 6309(a) provides that, “No person shall provide luxury limousine service, or a service ancillary to luxury limousine service, except on a prearranged charter basis.”


�  Rule 6310(b) provides that, “A luxury limousine carrier that charges or offers to charge for transportation services on a per person basis shall be presumed to be providing or offering to provide services as a common carrier.”  


�  Section 40-10.1-201(a), C.R.S., provides that, “A person shall not operate or offer to operate as a common carrier in intrastate commerce without first having obtained from the commission a certificate declaring that the present or future public convenience and necessity requires or will require such operation.”


�  Findings in Commission decisions must be supported by substantial evidence in the record.  Douglas County Bd. of Co. Comm'rs. v. Public Utilities. Comm'n., 866 P.2d 919, 926 (Colo. 1994).  Substantial evidence is more than a scintilla, and it must do more than create a suspicion of the existence of the fact to be established.  Integrated Network Services, Inc. v. Public Utilities Comm'n., 875 P.2d 1373, 1378 (Colo. 1994).  
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