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I. STATEMENT

1. On March 28, 2018, Storm Mountain Express Inc. (Applicant or Storm Mountain) filed its Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (Application).  That filing commenced this proceeding.  

2. As noticed by the Commission on April 2, 2018, the Application sought:

Authority to operate as a common carrier by motor vehicle for hire for the transportation of

passengers in call and demand shuttle service, call and demand charter service, and scheduled service,
between the Yampa Valley Regional Airport at or near Hayden, Colorado, on the one hand, and points within one hundred and fifty (150) miles of 2618 Copper Ridge Circle, Steamboat Springs, Colorado, on the other hand.  
3. On April 20, 2018, Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine (Go Alpine) filed, through counsel, its Notice of Intervention by Right and Alternative Petition for Intervention and Entry of Appearance and Request for Hearing.  Decision 
No. R18-0361-I (mailed on May 18, 2018) acknowledged Go Alpine’s intervention by right.  Storm Mountain and Go Alpine are the only Parties to this Proceeding.

4. Decision No. R18-0387-I (mailed on May 29, 2018) scheduled the evidentiary hearing in Steamboat Springs, Colorado for August 28 and 29, 2018.  
5. The procedural history of the above-captioned proceeding is set forth in Decisions previously issued in this Proceeding, and is repeated here as necessary to put this Decision into context.
6. Pursuant to extensions of time granted by Decision No. R18-0437-I (mailed on June 11, 2018) and by Decision No. R18-0514-I (mailed on June 26, 2018), the deadline for Go Alpine to file its list of witnesses, summaries of direct testimony of each witness, and copies of exhibits it intends to offer into evidence at the hearing was extended to July 27, 2018.  

7. On June 25, 2018, Go Alpine filed a Motion to Compel and Shorten Response Time, seeking to compel responses to five individual discovery requests.  After receiving extensions of time, Storm Mountain filed its Response to Intervenor’s Motion to Compel on July 11, 2018.  

8. In this Interim Decision, the Administrative Law Judge (ALJ) grants the Motion to Compel in part, and denies it in part, as discussed herein.  When the Motion to Compel has been granted, counsel for Storm Mountain will be ordered to provide the discovery responses to counsel for Go Alpine by hand-delivery or by overnight delivery within ten calendar days of the mailed date of this Interim Decision, or not later than August 2, 2018.  

II. FINDINGS, DISCUSSION, AND CONCLUSIONS

A. Commission Consideration of Discovery Matters.  
9. Generally, Rule 1405 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, governs discovery in Commission proceedings.
  That rule incorporates by reference specific provisions of the discovery rules found at Rules 26 through 37 of the Colorado Rules of Civil Procedure (Colo.R.Civ.P.).  
A party may serve discovery upon another party to discover any matter, not privileged, that is relevant to the claim or defense of a party.  Rule 26(b)(1), Colo.R.Civ.P.  The 

10. scope of pretrial discovery is broad in order to effectuate its purposes, some of which are:  discovery of relevant evidence, simplification of issues, elimination of surprise at hearing, and promotion of settlement of issues and cases.  Silva v. Basin Western, Inc., 47 P.3d 1184, 1188 (Colo. 2002).  
11. Consistent with the purposes of discovery, the concept of relevance with respect to discovery is a broad one (Sewell v. Public Service Company of Colorado, 832 P.2d 994, 999 (Colo. App. 1991)) and “is not equivalent to the standard for admissibility of evidence at trial” (Williams v. District Court, 866 P.2d 908, 911 (Colo. 1993)).  The test of relevance for purposes of discovery is whether the information sought “appears reasonably calculated to lead to the discovery of admissible evidence.”  Rule 26(b)(1), Colo.R.Civ.P.  Thus, “[i]nformation is discoverable if it is sufficiently related to the issues in the litigation.”  Williams v. District Court, 866 P.2d at 914 (Vollack, J., concurring).  The Colorado Supreme Court has opined that, “[w]hen resolving discovery disputes, the rules should be construed liberally to effectuate the full extent of their truth-seeking purpose, so in close cases the balance must be struck in favor of allowing discovery.”  National Farmers Union Property and Casualty Co. v. District Court, 718 P.2d 1044, 1046 (Colo. 1986).  
12. This is not to say that the right to pretrial discovery is boundless.  The Colorado Supreme Court has cautioned that:  

Although the law generally favors discovery, the scope of discovery is not limitless.  The need for discovery must be balanced by weighing a party's right to privacy and protection from harassment against the other party's right to discover information that is relevant.  

Silva v. Basin Western, Inc., 47 P.3d at 1188 (internal citation omitted).  

13. Indeed, in regulated intrastate carrier application proceedings, Rule 1405(k) restricts discovery: (a) no depositions may be taken; (b) parties are limited to a single set of not more than 20 interrogatories (including all discrete subparts), requests for production of documents, or requests for admission; and (c) data requests for documents or tangible things shall not exceed a total of 6 months of the 12-month period immediately preceding the commencement of the proceeding.   
B. Go Alpine’s Motion to Compel and Storm Mountain’s Response.  
1. Request No. 1.  

14. Regarding Storm Mountain’s pre-filed Exhibit 14, Go Alpine requested:

Fully define the term "dropped reservation" as used in Applicant's Exhibit 14 by clarifying which reservations are in this category.  Please provide all documents supporting the "dropped reservation" total in Exhibit 14, including but not limited to documents including time of booking, passenger names, number of passengers in party, and dates and times of travel.
Storm Mountain objected, as follows:

Objected to with respect to the documents requested.  The documents requested show confidential and proprietary information, including passenger names, email and mail addresses, phone numbers and customer credit card numbers.  That information is proprietary and furnishing it to the Intervenor would allow to divert traffic from Applicant and customer credit card information.  Also providing the requested information would give Intervenor access to other personal and private information of passengers.

15. Go Alpine’s motion to compel focuses only on the 1129 “dropped reservations” listed for Season 2017-2018 (10-1-17 through 03-25-18) on page 7 of Exhibit 14.  Go Alpine argues that this Request is relevant (i.e., reasonably calculated to lead to the discovery of admissible evidence) to the issue of whether Go Alpine provides inadequate service.
  Storm Mountain responds that Go Alpine requests documents that include the personal information of customers and that Go Alpine’s request is overly broad and burdensome.
  

16. Rule 1105 4 CCR 723-1 governs the disclosure of “Personal Information” by regulated entities and allows the disclosure of personal information as permitted by Commission rules or as compelled by state or federal law.
  Storm Mountain asserts that the personal information in the requested documents includes customer names, addresses, telephone numbers, and credit card information.  The ALJ agrees with Storm Mountain that a customer’s name, when used in combination with the customer’s credit card account number, is personal information.  Moreover, a customer’s address and telephone number, especially when appearing with the customer’s credit card account number, is also personal information.  Hence, the production of any documents within the purview of Request No. 1 that contain personal information within the definition in Rule 1004(x) will not be compelled.   

17. Go Alpine stated that it “would be satisfied if Storm Mountain provides the names of the customers whose reservations were dropped, the dates of travel, and the time of booking.”
  The ALJ finds that a listing of such information, related to the 1129 “dropped reservations” for Season 2017-2018 on page 7 of Exhibit 14, should not contain personal information, and it is relevant to the issue of adequacy of Go Alpine’s service.  

18. Storm Mountain will be compelled to provide, for the 1129 dropped reservations listed for Season 2017-2018 on page 7 of Exhibit 14, the names of the customers whose reservations were dropped, the dates of travel, and the dates of the bookings.   

2. Request No. 4.  

19. Go Alpine requested documents related to the purported sale of Storm Mountain:  “Please provide all documents related to the potential sale of Applicant, including but not limited to offers to purchase and solicitations for the sale of Applicant.”
20. Storm Mountain objected, as follows:  “Objected to.  The documents requested could not be furnished without violating non­disclosure agreement(s), except with respect to a $20,000.00 offer from Intervenor that was rejected by Applicant.”  
21. Go Alpine argues that it asked for copies of the non-disclosure agreements, but was rebuffed, and that Storm Mountain could invoke the Confidentiality Rules or seek a protective order for such agreements.
  Storm Mountain responds that it has provided Go Alpine with a redacted copy of the non-disclosure agreement and that whether its owner discussed the sale of Storm Mountain or entered into a non-disclosure agreement is not relevant.  Storm Mountain states that no sale agreement is in effect.
  

22. Based on arguments in the Motion to Compel and Response, the ALJ concludes that, while discussions with Go Alpine and others about the sale of Storm Mountain may have occurred, no sales agreement is in effect, and Storm Mountain has provided Go Alpine with 
a redacted copy of the non-disclosure agreement in its possession.  As to this Application, 
any testimony about a potential sale of Storm Mountain would be speculative and likely inadmissible.  Discovery about any such potential sale of Storm Mountain is not reasonably calculated to lead to the discovery of admissible evidence on this Application.  

23. Go Alpine’s Motion to Compel the production of documents responsive to Request No. 4 will be denied.  

3. Request No. 8.  

24. Go Alpine requested information about the compensation structure of Storm Mountain’s witnesses who are employees, officers, and independent contractors:  “For each Storm Mountain witness that is. employed by Applicant, as an employee, corporate officer, or as an independent contractor, please set forth the compensation structure for that witness.”  Storm Mountain objected, as follows:  “Objected to as the information requested is proprietary, personal and not relevant.”  
25.  Go Alpine argues that the compensation information is relevant, is related to Storm Mountain’s financial and operational fitness, and goes to credibility of its witnesses.
  Storm Mountain responds that the earnings of its employees is not relevant to issues in this Proceeding and that relevant information on Storm Mountain’s assets, liabilities, income, and expenses have already been supplied to Go Alpine.

26. The Witness List pre-filed by Storm Mountain includes two of its officers and three drivers, as well as an administrative employee.  Pre-filed Exhibit 5 is a Profit and Loss statement, which contains financial information on labor expenses, wages, officers’ salaries, and payroll expenses.  Discovery on individual officer and employee compensation, salaries, and benefits typically arises in rate cases when the regulated entity is seeking an increase in rates to cover increases in those payroll expenses.  The Commission usually finds in rate cases that payroll data for individual employees and fees paid to contractors, as well as individual compensation information, are highly confidential.
  The Commission regularly treats this information as highly confidential and warranting extraordinary protection from discovery, because individual employees’ privacy interests may be jeopardized and inadvertent release of such compensation information could compromise the regulated entity’s ability to attract and to retain the skilled, experienced, and qualified personnel.
  

27. The ALJ will deny the Motion to Compel discovery responses on the compensation structure of Storm Mountain’s witnesses who are employees, officers, and independent contractors.   

4. Request No. 10.  

28. Go Alpine requested correspondence including emails between Applicant’s witnesses in the last six months:  “Please produce all Correspondence between Storm Mountain witnesses in the last six months.”  Storm Mountain objected, as follows:  “Objected to.  Much of the correspondence is personal and/or irrelevant.  To the extent not personal and relevant, it has previously been furnished to Intervenor.”  

29. Go Alpine argues that this Request is routine and is intended to probe the credibility of Storm Mountain’s witnesses and its case.  In the Motion to Compel, Go Alpine limits the Request to correspondence between Applicant’s witnesses about the case.  

30. In this Proceeding, Rule 1405(k)(V), 4 CCR 723-1, limits discovery as follows: “Data requests for documents or tangible things shall not exceed a total of six months of the 
12-month period immediately preceding the commencement of the proceeding.”  This Application was filed on March 28, 2018; six months prior to that date is September 29, 2017.  However, Request No. 10, served on June 4, 2018, seeks correspondence “in the last six months,” not for the six months prior to filing the Application.  The ALJ construes the phrase “in the last six months” to mean during the six months prior to June 4, 2018, or no earlier than December 6, 2018.  Storm Mountain is not obligated to provide responses to Discovery Requests for documents or tangible things, including correspondence and emails, prior to December 6, 2017.  

31. The ALJ agrees that correspondence and emails between Applicant’s witnesses about this Application, are reasonably calculated to lead to admissible evidence and are relevant.  Correspondence between Applicant’s witnesses about other subjects is not relevant.  

32. Storm Mountain will be compelled to respond to Request No. 10, as limited by Go Alpine and this Decision, to provide correspondence, including emails, between Applicant’s witnesses about this Application on and after December 6, 2017.  

5. Request No. 11.  

33. Go Alpine requested financial documents, in addition to pre-filed Exhibits 4 and 5, as follows:  “Please produce all Applicant Financial Documents from the last six months, as defined above, including but not limited to monthly bank statements.”  Storm Mountain objected, as follows:  “Objected to as unduly burdensome, seeking proprietary information and not relevant, except for that information already furnished to Intervenor in Exhibits 4 and 5.” 

34. Go Alpine argues that it is “entitled to discover whether Exhibits 4 and 5 are accurate portrayals of Applicant's financial status.  Tax records, balance sheets, monthly bank records, profit and loss statements, credit card records, and loan documents all are probative of Applicant's financial fitness. …”  In response, Storm Mountain argues that, “Most of the information is not substantially relevant to Applicant’s financial fitness.  The PUC has not in the past required such documents to prove or disprove financial fitness.”
  Storm Mountain cites no Commission decisions or legal authority for this argument.  
35. An applicant for transportation authority must demonstrate its financial and operational fitness to hold the authority sought.  Durango Transportation Inc. v. Colorado Public Utilities Comm’n., 122 P.3d 244, 252 (Colo. 2005).  Here Storm Mountain has the burden to prove by a preponderance of the evidence that it is financially and operationally fit to provide the proposed service.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 1500, 4 CCR 
723-1.  The test of financial and operational fitness is not perfection.  The financial and operational fitness of each applicant must be evaluated on a case-by-case basis, based upon the unique circumstances of each applicant and the proposed service.  Decision No. C12-0108 (Mailed on February 2, 2012), page 4, in Docket No. 11A-044CP, In the matter of the Application of Mercy Medical Transportation Services, LLC.  
In the hearing, Go Alpine is entitled to test Storm Mountain’s evidence of financial fitness through cross-examination and to introduce relevant evidence opposing 

36. Applicant’s claim of financial fitness.  In order to gather evidence it may wish to adduce, Go Alpine is entitled to conduct discovery of documents and information relevant to the issue of financial fitness, even if they go beyond Exhibits 4 and 5.  Based on Storm Mountain’s representation that there are about 200 to 250 documents responsive to Request No. 11, the ALJ finds that this request is not unduly burdensome.  

37. The Motion to compel responses to Request No. 11 will be granted.  

6. Request No. 14.  

38. Go Alpine requested information regarding Storm Mountain’s claim of operational fitness:  “Produce copies of all documents, including but not limited to trip sheets, invoices, manifests, driver time sheets, which show Applicant's provision of transportation service provided for the period December 1, 2017 through May 1, 2018.”  Storm Mountain objected, as follows:  “Objected to as unduly burdensome and containing proprietary information, including customer's names and other private information and not sufficiently relevant.  Applicant previously furnished to Intervenor documents showing service provided.”
39. The ALJ has already held in this Decision that a customer’s name, address, and telephone number, when used in combination with the customer’s credit card account number, is personal information within the definition in Rule 1004(x), 4 CCR 723-1.  The production of any documents within the purview of Request No. 14 that contain personal information within the definition in Rule 1004(x) will not be compelled.  

40. The claim of Storm Mountain that production of documents responsive to Request No. 14 will be burdensome must be balanced against Go Alpine’s right to conduct legitimate discovery.  While the ALJ is sympathetic to counsel for Applicant’s assertions that production of these documents will be burdensome, the balance here tips in favor of allowing the discovery.  Except for the personal information in documents, which may be redacted, Storm Mountain will be compelled to provide responses to Request No. 14.  

41. The ALJ will deny Storm Mountain’s request that Go Alpine be ordered to pay the costs of redacting privileged information and copying documents.  These are ordinary costs of litigation, and there has been no showing of bad faith on the part of Go Alpine in conducting discovery or in filing its Motion to Compel.  See Rule 1405(g), 4 CCR 723-6.

III. MODIFICATION TO PROCEDURAL SCHEDULE.

42. The ALJ notes that the current deadline is July 27, 2018, for Go Alpine to file with the Commission, and serve on counsel for Storm Mountain, its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intends to offer into evidence at the hearing.  

43. Given the August 2, 2018 deadline imposed on Storm Mountain to provide the documents and information compelled by this Decision, the ALJ, sua sponte, will extend Go Alpine’s prefilling deadline by 18 days, or until Monday, August 20, 2018.  That extension will provide adequate time for Storm Mountain to prepare any necessary rebuttal for the August 28 and 29, 2018 hearing.   

IV. ORDER

A. It Is Ordered That:  

1. The Motion to Compel and to Shorten Response Time, filed by Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine (Go Alpine) on June 25, 2018, is granted in part and denied in part, consistent with the discussion in this Interim Decision.  
2. Counsel for Storm Mountain Express Inc. shall provide the discovery responses compelled by this Interim Decision to counsel for Go Alpine by hand-delivery or by overnight delivery within ten calendar days of the mailed date of this Interim Decision.  

3. No later than August 20, 2018, Go Alpine shall file with the Commission, and serve on counsel for Storm Mountain Express Inc., its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intends to offer into evidence at the hearing.  

4. The Parties shall comply with the advisements set forth in Decision 
No. R18-0361-I (mailed on May 18, 2018) and the deadlines imposed by this Interim Decision.  
5. This Decision shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Go Alpine asserted that its Certificate PUC No. 26246 authorizes it to provide call-and-demand taxi service, call-and-demand charter service, and call-and-demand shuttle service in Routt and Moffitt Counties and from those counties to certain other points in Colorado, as well as scheduled service and special bus service between certain points named in Certificate PUC No. 26246.  


�  The Commission may modify the time frames and procedures in Rule 1405, 4 CCR 723-1.  


�  Motion to Compel, pages 3 through 5.  


�  Response to Motion to Compel, pages 1 and 2.  


� Rule 1004(x), 4 CCR 723-1, defines “Personal information” to mean: “(I) social security or tax identification number; (II) driver's license number or identification card number; (III) credit card, debit card, other account number used for payment; (IV) any required security code, access code, or password that would permit access to the customer's account; (V) customer's name only in combination with any one or more other enumerated data elements that relate to such customer; and (VI) other individually identifiable information in the regulated entity's possession or control when not publicly or lawfully available to the general public from federal, state or local government records, the North American Industry Classification System (NAICS) information used for the purpose of telephone directory publishing or widely distributed media.


�  Motion to Compel, page 4.  


�  Motion to Compel, pages 5 and 6.  


� Response to Motion to Compel, page 2.  


�  Motion to Compel, page 6.  As for the witness credibility argument, Go Alpine claims that, “If the Storm Mountain employees that are witnesses stand to benefit financially from receiving a Commission permit, that could impact the credibility of their testimony.”  Id.  The ALJ finds this argument to be specious and incredible.  


�  Response to Motion to Compel, page 2.  


�  See e.g. Decision No. R14-1256-I, pages 2 through 4, in Proceeding Nos. 14AL-0660E and 14A-0680E (Mailed October 17. 2014), Public Service Company of Colorado Phase I electric rate case; and Decision �No. R08-1060-I, pages 4 through 7, in Docket Nos. 08S-290G and 08S-430G (Mailed October 2, 2008), Black Hills/Colorado Gas Utility Company, LP, rate case.   


�  Decision No. R14-1256-I, pages 2 through 4, in Proceeding Nos. 14AL-0660E and 14A-0680E, Public Service Company of Colorado Phase I electric rate case.


�  Response to Motion to Compel, page 4.  
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