Before the Public Utilities Commission of the State of Colorado

Decision No. R18-0535

PROCEEDING No. 17A-0695T

R18-0535Decision No. R18-0535
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

17A-0695TPROCEEDING NO. 17A-0695T
IN THE MATTER OF THE APPLICATION OF Vesta Solutions, Inc. FOR CERTIFICATION AS A BASIC EMERGENCY SERVICE PROVIDER.
RECOMMENDED decision Of 
hearing commissioner wendy M. Moser 
DENYING JOINT MOTION TO AMEND PROCEDURAL SCHEDULE, to File Supplemental Direct Testimony, And to Suspend Discovery; DISMISSING APPLICATION, AS AMENDED, 
WITHOUT PREJUDICE; AND CLOSING PROCEEDING 
Mailed Date:  
July 06, 2018
I. BY THE COMMISSION

A. Statement

1. Vesta Solutions, Inc. DS (Vesta) filed an Application for Authority to Provide Basic Emergency Service (Application) on October 25, 2017.
  Vesta filed the Application pursuant to Rules 2103 and 2134 of the Commission’s Rules Regulating Telecommunications Services and Providers of Telecommunications Services, 4 Code of Colorado Regulations (CCR) 723-2. 
By the Application, Vesta seeks authority to offer Basic Emergency Service to government and quasi-government Public Safety Answering Points throughout Colorado.  Vesta states in the Application that it may also provide additional services as a Basic Emergency Services Provider that include business resold and facilities-based local, interexchange, 

2. wholesale or carrier-to-carrier services, including data, voice, and wireless services in support of Enhanced 9-1-1 (E911) and Next Generation 9-1-1 services. Specifically, Vesta plans to offer Internet Protocol (IP) based 9-1-1 call routing, database services, database management, and network services. Vesta explains that its E911 routing and location identification service provides a critical link to current and future landline, mobile, and IP-based services. Vesta further states that it does not intend to provide residential telecommunications service in Colorado.

3. The Commission issued notice of the Application on October 27, 2017, establishing an intervention period concurrent with the 30 days’ notice.
4. On December 8, 2017, through Decision No. C17-1015-I, the Commission deemed the Application complete for purposes of § 40-6-109.5, C.R.S.
5. On December 15, 2017, by Decision No. C17-1041-I, the Commission referred the Application to Hearing Commissioner Wendy M. Moser for disposition of the interventions and a determination of the merits of the Application.

6. The parties to this matter were established by Decision No. R17-1073-I, issued December 21, 2017.  The parties include: Vesta; Staff of the Colorado Public Utilities Commission (Staff); Boulder Regional Emergency Telephone Service Authority; Adams County E911 Emergency Telephone Service Authority, the Arapahoe County E911 Emergency Communications Service Authority, and the Jefferson County Emergency Communications Authority, jointly; Douglas County Emergency Telephone Service Authority and El Paso-Teller County Emergency Telephone Service Authority, jointly; West Safety Communications Inc.; and Qwest Corporation, doing business as CenturyLink QC.
7. By Decision No. R18-0047-I, issued January 18, 2018, the procedural schedule in this matter was established, including filing deadlines and the hearing dates of September 18 and 19, 2018.  The adopted procedural schedule was proposed by Vesta upon conferral with the other parties and was uncontested.  Decision No. R18-0047-I also recognized that Vesta has waived the statutory deadline in § 40-6-109.5(2), C.R.S., for a Commission decision in this proceeding.
8. On April 9, 2018, in accordance with the procedural schedule established by Decision No. R18-0047-I, Vesta filed Direct Testimony of two witnesses in support of the Application:  Jeroen de Witte, Senior Director of Vesta Solutions Communications Corp, and Jeffery Pursley, a telecommunications consultant in the firm of Parrish, Blessing & Associates, Inc.

9. On May 10, 2018, Staff filed an unopposed motion to modify the procedural schedule.  Staff proposed moving the filing deadline for Answer Testimony from June 1, 2018 to July 17, 2018 and moving the filing deadline for Rebuttal Testimony and Cross-Answer Testimony from July 13, 2018 to August 23, 2018.  Staff proposed to retain the hearing dates of September 18 and 19, 2018.  

10. By Decision No. R18-0351-I, issued May 16, 2018, Staff’s unopposed motion was granted and a modified procedural was adopted.  The hearing dates of September 18 and 19, 2018 were retained, as ordered in Decision No. R18-0047-I, but the filing deadlines for testimony and other party filings were amended, as requested.

B. Joint Motion to Modify Procedural Schedule
11. On June 27, 2018, Vesta and Staff filed a Joint Motion to Modify the Procedural Schedule, File Supplemental Direct Testimony, Temporarily Suspend Discovery, and for a Waiver of Response Time (Joint Motion).  

12. In the Joint Motion, Vesta states that it has:  “engaged in dialogue with Staff and the other parties to this proceeding via discovery responses and informal conversations. Based on these exchanges of information and perspective, Staff and VESTA believe it is in the public interest for VESTA to supplement its direct testimony and thereby provide additional information concerning the merits of VESTA’s application.”

13. Staff and Vesta request the suspension of the current procedural schedule and ongoing discovery obligations, including pending and new discovery requests and responses, for a period of approximately four months.  Vesta then would supplement its Direct Testimony in a filing submitted no later than October 30, 2018.  The new filing deadline for Answer Testimony would be December 20, 2018, and Rebuttal Testimony and Cross-Answer Testimony would be filed no later than January 18, 2019.  Staff and Vesta propose new hearing dates of February 21 and 22, 2019.
14. In support of the requested changes to the procedural schedule, Vesta states that it will continue its dialogue with Staff and the other parties and will address the outstanding issues in the proposed filing of Supplemental Direct Testimony.  In a footnote, Vesta states that it is possible that, through this process, Vesta may determine that it should amend the Application.
15. The Joint Motion states that counsel to the other parties in the proceeding authorized counsel for Staff and Vesta to represent that the relief requested by the Joint Motion is unopposed.

C. Findings and Conclusions

16. The Joint Motion is denied.  The Hearing Commissioner concludes that dismissal of the Application, without prejudice, will provide Vesta with the requested relief with respect to ongoing and pending discovery while preserving an opportunity for Vesta to address the issues raised by the intervening parties in a new application filing to be submitted at Vesta’s preference.

17. If the Joint Motion were granted, a complete set of testimony in support of Vesta’s Application would not be submitted until more than a year after the Application was initially submitted.  The request to submit Supplemental Direct Testimony that addresses unspecified and potentially new issues, and the acknowledgement that the Application may need to be substantively amended at the time when the Supplemental Direct Testimony is filed, together indicate that additional notice of the Application would likely be required to provide an opportunity for potentially other interested persons to seek intervention in this matter.  
18. The Joint Motion fails to explain why the continuation of this proceeding is either necessary or more efficient than alternative procedures.  For instance, the granting of the Joint Motion would place no obligation on Vesta to address any specific issues raised by the intervening parties through discovery or discussion.  Under Rule 4 CCR 723-1-1309(d) of the Commission’s Rules of Practice and Procedure, Vesta may withdraw the application upon notification on or before August 4, 2018 without filing a motion to obtain leave from the Commission for the withdrawal.  

19. Because the Application is dismissed without prejudice, Vesta may file a new application seeking the specific authorities necessary to offer Basic Emergency Service to government and quasi-government Public Safety Answering Points throughout Colorado.  
20. Pursuant to § 40-6-109, C.R.S., the Hearing Commissioner recommends that the Commission enter the following order.

II. order

A. It Is Ordered That:

1. The Joint Motion to Modify the Procedural Schedule, File Supplemental Direct Testimony, Temporarily Suspend Discovery, and for a Waiver of Response Time to the Joint Motion filed by Staff of the Colorado Public Utilities Commission and Vesta Solutions, Inc. (Vesta) on June 27, 2018 is denied, consistent with the discussion above.  Response time to the motion is waived.
2. The Application for Authority to Provide Basic Emergency Service (Application) filed by Vesta on October 25, 2017, and subsequently amended on March 16, 2018, is dismissed, without prejudice, consistent with the discussion above.  

3. This Proceeding is now closed.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

a. 
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. 
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S. If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts. This will limit what the Commission can review if exceptions are filed.

6.  
If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WENDY M. MOSER
________________________________
                            Hearing Commissioner



� Vesta, the Applicant, was doing business as Airbus DS Communications, Inc. at the time the Application was filed.


� Joint Motion, p. 1.
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