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I. STATEMENT

1. This proceeding concerns Civil Penalty Assessment Notice (CPAN) No. 120046 issued by Staff of the Colorado Public Utilities Commission (Staff) onMarch 15, 2018 March 15, 2018 to Respondent Special Ops Moving, LLC (Special Ops).  The CPAN assessed Special Ops a total penalty of $1,265.00 for one violation of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6, including an additional 15 percent surcharge.  CPAN No. 120046 was served upon Respondent on April 2, 2018April 2, 2018. See Hearing Exhibits 5.

2. The Public Utilities Commission (Commission) referred this matter to an administrative law judge (ALJ) for resolution during its weekly meeting held April 25, 2018.

3. Staff and Special Ops are the only parties to this proceeding.   

4. By Decision No. R18-0295-I, issued April 26, 2018, a hearing was scheduled in this matter to be held on May 16, 2018.  At the scheduled time and place, the hearing was convened.  Staff appeared through counsel and Respondent appeared through Mr. Leon Shifrin.  

5. Mr. Shifrin was the only person appearing on behalf of Respondent. 
6. Brian K. Chesher testified on behalf of Staff.  Mr. Luciano Etienne testified on behalf of Respondent.  Hearing Exhibits 1 through 7, A, C, and D as well as Confidential Hearing Exhibits 1C, 2C, 3C, 4C, and 6C (unredacted copies of 1, 2, 3, 4, and 6 respectively) were identified, offered, and admitted into evidence.  Exhibits B and E were identified, but never offered or admitted.  Thus, they were returned to Mr. Shifrin.

7. At the end of the hearing, both parties presented a brief oral closing argument.

8. The undersigned ALJ has considered all arguments and evidence presented, even if such argument and/or evidence is not specifically addressed herein, in reaching this Recommended Decision.  

9. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT

10. Bryan Chesher is a Criminal Investigator for the Commission.  His duties include conducting Safety and Compliance Reviews of registered carriers and investigating complaints against other regulated carriers to verify compliance with Commission rules and Colorado law relative to complaints received by the Commission. 
11. A consumer complaint was filed with the Commission via email on November 1, 2017:
Special Ops moving gave me an original estimate of $340 total. They charged me a total of $510.00 with the $100 deposit. This is well over 10% of the estimate.
Exhibit 4 at 1.
12. The complaint was forwarded to Respondent and “ALL paperwork regarding” the move was requested from Special Ops as well as a response to the customer’s concerns.  Hearing Exhibit 4 at 1 (emphasis in original).  
13. Mr. Chesher investigated the complaint filed against Respondent.  He confirmed familiarity with Mr. Gayton as an owner of Respondent and Mr. Shifrin the dispatcher and/or operations manager. 
14. “Admin of Special Ops Moving admin@specialopsmoving.com” responded on November 10, 2017 denying that Respondent performed the move:  “We did not perform this move.”  Hearing Exhibit 4 at 1
15. Respondent is a mover registered as a household goods carrier with the Commission.  It operates under Permit No. HHG-00417.  See Hearing Exhibit 1.
16. L. Cubbage, leslie@specialopsmoving.com, prepared the estimate for Job No. G2703758 on behalf of Special Ops and provided it to Ms. Abbott.  Hearing Exhibit 2 indicates “Reference By: THUMBTACK,” but does not indicate all communications leading to the estimate.  The estimate was provided to the customer on October 9, 2017, and reflected that two workers will use one truck to perform a local move of five miles.  It was estimated to be completed in three hours’ time at an hourly rate of $85 per hour, plus $85 in estimated travel time, and included “dis/reassembly w tools” and “dollies/straps/pads and shrinkwrap[sic].”  The Total Moving Estimate was $340.00.  Hearing Exhibit 2.

17. As part of Mr. Chesher’s investigation, Ms. Abbott provided her copy of Respondent’s moving estimate for Job No. G2703758 in the amount of $340.00, Hearing Exhibit 4 at 5.  Respondent charged, and Ms. Abbot paid, a total of $510 to move her household goods.  Hearing Exhibit 3.  See also Hearing Exhibit 4 at 9.  Responding to an inquiry by Mr. Chesher during the course of the investigation, Ms. Abbot stated:  

Here is the estimate and receipt also attached. The estimate was $340 but final charge was $510. Definitely over 10%.

Special Ops Moving is lying about another company moving me. It clearly says special Ops on the estimate and receipt.  I have contacted Fair Claims, to get the transcribed claim against them also for you.

They will also try to claim there were additional services but clearly assembly/disassembly and stairs are on the estimate.

Hearing Exhibit 4 at 5.

The estimate referred to by Ms. Abbott is Hearing Exhibit 2 and the referenced receipt is Hearing Exhibit C.
18. Mr. Chesher spoke with Mr. Gayton during the course of his investigation.  On December 14, 2018, having concluded that Respondent in fact performed the move at issue, Mr. Chesher also requested all documentation regarding the move.  Hearing Exhibit 4 at 7.
19. On December 15, 2018, Mr. Gayton emailed Mr. Chesher admitting that Respondent performed the move.  After noting that Respondent was the victim of a burglary and truck theft, he was able to get copies of some documents that he provided.  He reiterated the reported information from Brooklyn Movers after the move was complete and cited the same as the basis of extra services permitted to be charged by Commission rules.  Hearing Exhibit 4 at 10.
20. Mr. Gayton reported that the move for Ms. Abbott was referred to Brooklyn Movers and they reported that the customer had them disassemble and reassemble “complex IKEA furniture,” there were three floors of stairs at both pickup and delivery, and three doorways at the pickup.  Finally, he stated only $310 was paid.  Hearing Exhibit 4 at 1.  

21. Mr. Chesher found that the customer was charged more than 110 percent of the total original estimate for the move actually conducted on October 14, 2017.  He then issued the CPAN to Respondent alleging one violation of Rule 6608(b).

22. Finally, in addition to assessment of the civil penalty, Staff requests a cease and desist order preventing Respondent from charging a customer more than 110 percent of the estimate timely provided for moving household goods.
23. Staff opines that there are aggravating circumstances surrounding the violation at issue herein.  Mr. Chesher noted that a violation warning letter was previously issued to Respondent during January 2016, and the within violation occurred herein even despite such warning.  Hearing Exhibit 6.

24. Staff further notes Mr. Gayton denied performing the move at issue, although he later admitted to performing the move after Mr. Chesher determined as such through his investigation.  Mr. Chesher also opines this activity is part of a pattern of disorganized and evasive conduct.  

25. Mr. Etienne testified on behalf of Special Ops.  Although Mr. Etienne is not registered with the Commission as a mover, he has been working for other movers for approximately 15 years.  He was previously an employee, but started his own company approximately two years ago.  He provides these services in the business name of Brooklyn Movers.

26. Special Ops performed the estimate upon which Ms. Abbott hired Special Ops to mover her household.  In turn, Special Ops hired Mr. Etienne to perform the contracted move at an hourly rate, start to finish, to perform the move.  Mr. Etienne credibly testified that the move took longer than the amount of time provided for in the estimate.  He opined that her bed took longer to disassemble and reassemble than beds he normally disassembles and reassembles. He also wrapped some glass to protect it during the move.  There were also heavy boxes.

27. Hearing Exhibit A is a photograph of where Ms. Abbot’s move originated.  Mr. Etienne described the entry door as “small” and noted that goods were moved through a total of four doors between the apartment and the moving truck.

28. Mr. Etienne testified that Ms. Abbot had no complaints prior to presentation of the balance due.  

29. Ms. Abbott initially complained to the Commission that Special Ops failed to disclose “travel charges.”

III. DISCUSSION 

30. The evidence establishes the Commission’s jurisdiction in this proceeding.  The CPAN was served upon Respondent via certified mail in accordance with § 40-7-116, C.R.S.  The Commission has subject matter jurisdiction over this case and personal jurisdiction over Respondent.
31. Commission enforcement personnel have authority to issue CPANs under 
§ 40-7-116, C.R.S.  That statute provides that the Commission has the burden of demonstrating a violation by a preponderance of the evidence. The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its 
non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party. 
32. CPAN No. 120046 alleges that Special Ops charged Ms. Abbott more than 110 percent of the original estimate for the move.
33. For a move scheduled at least 24 hours before the commencement of the move, all household good movers must provide an estimate for moving household goods encompassing the total cost and the basis of such costs related to a shipper's move, including transportation or accessorial services at least 24 hours prior to the scheduled move.  See Rules 6608 and 6601(c) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, and § 40-10.1-501(3), C.R.S.
34. “At or before the time of commencing work, a mover that provides any moving or accessorial services shall leave with the shipper a contract as specified by the commission containing” information specified in § 40-10.1-505(1), C.R.S.  In part, the contract must include an “itemized breakdown and description of costs or rates and services for transportation 
and accessorial services to be provided during a move or storage of household goods; 
§ 40-10.1-505(1)(e), C.R.S.

35. Household good movers are also required to provide the following “Consumer Advisement” to shippers in the following form and language:

You should be aware that the total price of any household move can change, based on a number of factors that may include at least the following:
.Additional services you request at the time of the move;---

.Additional items to be moved that were not included in the mover's original estimate;---

.Changes to the location or accessibility of building entrances, at either end of the move, that were not included in the mover's original estimate; and---

.Changes to the previously agreed date of pickup or delivery.

See Rules 6609(a) and 6601(c) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, and § 40-10.1-501(3), C.R.S.
36. A mover cannot charge more than 110 percent of the estimate.  Rule 6608(b), 4 CCR 723-6.  However, additional charges may be charged, collected, and retained if that contract is amended “at any time upon mutual agreement of the mover and the shipper. An amendment of the contract shall not be valid or enforceable unless, without duress or coercion as per Colorado law, both the mover and the shipper sign such amendment.”  Rule 6608(e), 4 CCR 723-6 (Emphasis added).  If so amended, the mover “shall leave with the shipper a copy of the amendment.” Id.
37. Like all other motor carriers, household good movers are required to retain all records required by Commission rules in their original format for one year and in their original or changed format for a total period of three years.  Further, household good movers must make those records available to enforcement officials.  Rule 6005, 4 CCR 723-6.

38. Although the statute and rule acknowledges the potential for costs to vary from the estimate (i.e., through the statutory advisement and requirement for contract), neither authorize nor permit the mover to charge, collect, or retain charges outside of the contract.  
§ 40-10.1-505. C.R.S., and Rule 6008, 4 CCR 723-6.
39. By statute and rule, the Colorado Legislature and the Commission have implemented a regulatory scheme allocating risks between shippers and movers of household goods.  Shippers and movers are able to plan and schedule work based upon an estimate prepared in advance, agreed to, and memorialized in the contract prior to the commencement of the move, unless later amended under specified conditions.  This approach is consistent with Mr. Chesher’s opinion that the mover has the expertise to understand and estimate the cost of the move in light of the factors that will most affect their interests.  In turn, customers can utilize reliable estimates provided in advance to compare and select a mover.  Once bound in contract, all parties are obliged to perform under its terms.
40. In the case at bar, Ms. Abbott contacted Respondent on or about August 25, 2017 and an estimate was prepared on or about October 9, 2017, for a move scheduled to take place on October 14, 2017.

41. Notably, neither Ms. Abbott nor L. Cubbage testified at hearing.  Mr. Chesher requested all documents regarding the move from both parties.  However, based upon the evidentiary record, the Moving Estimate for Job No. G2703758 in the amount of $340.00 was the only one provided to Ms. Abbott at any time prior to commencement of work.  This same estimate was provided to Mr. Chesher by both parties for his investigation.  

42. Commission rules require household good movers to provide a Consumer Advisement to consumers.  Rule 6609.  Consumers are advised that the total price of any household move can change under specified circumstances.  Rule 6608 also addresses contract requirements and procedures for amendment of a contract.  See Rules 6608 and 6609, 4 CCR 723-6.

43. The evidence establishes that Respondent charged Ms. Abbott $510, which is well in excess of $374 (110 percent of 340). There is no evidence demonstrating that Respondent refunded overcharges to Ms. Abbott.

44. Based upon the evidence of record, it is found that Special Ops violated the provisions of 4 CCR 723-6-6608(b) as alleged in Count 1 of the CPAN, and should be assessed a civil penalty for the violation.  Having found a violation of the cited regulation, it is necessary to determine the amount of the civil penalty to be assessed for this violation.  Section 40-7-113, C.R.S., authorizes the Commission to assess civil penalties.  In accordance with Rule 1302(b) of the Rules of Practice and Procedure, the Commission may impose a civil penalty, where provided by law, after considering any evidence concerning some or all of the following factors:
(I)
the nature, circumstances, and gravity of the violation;

(II)
the degree of the respondent’s culpability;

(III)
the respondent’s history of prior offenses;

(IV)
the respondent's ability to pay;

(V)
any good faith efforts by the respondent in attempting to achieve compliance and to prevent future similar violations;

(VI)
the effect on the respondent's ability to continue in business;

(VII)
the size of the business of the respondent; and

(VIII)
such other factors as equity and fairness may require. 

Rule 1302(b) of the Rules of Practice and Procedure, 4 CCR 723-1.
45. Mr. Etienne credibly testified that he worked diligently to complete the move and that five hours was a reasonable time to complete Ms. Abbott’s move.  He opined that the move required additional time in excess of the estimate because of entry and access as well as manufacture of furniture.  However, the reasonableness of the charges is not at issue.  Consumer protections were disregarded by contracting in excess of 110 percent of the estimate.
46. Special Ops chose to provide an estimate for the move and could not charge more than 110 percent under the contract based upon the evidence of record.  Special Ops had the expertise and opportunity to obtain information necessary to provide an accurate estimate, but it did not.  Special Ops’ estimate was inaccurate by a significant margin.  The regulatory scheme applied to the evidentiary record in this case allocates risk of that inaccuracy upon Special Ops.    Rather than absorbing that risk, it violated Commission rules, overcharging Ms. Abbot.  She was entitled to rely upon the estimate under the evidence presented, but was deprived of that benefit.

47. When Mr. Chesher investigated the complaint, Special Ops was not forthcoming, initially denying having performed the move.  Only after Mr. Chesher documented the move was Special Ops responsive.
48. Based on the evidence presented and findings of fact, the ALJ finds that 
the maximum civil penalty achieves the following purposes underlying civil penalty assessments to the maximum extent possible within the Commission's jurisdiction: (a) deterring future violations, whether by other similarly situated carriers and by Respondent; (b) motivating Respondent to come into compliance with the law; and (c) punishing Respondent for its past illegal behavior.

49. A civil penalty of $1,265.00, including the 15 percent surcharge, will be assessed for the proven violation in Count 1 of CPAN No. 120046.  
IV. CONCLUSIONS

50. Staff has sustained its burden of proving the allegations contained in Count 1 of CPAN No. 120046 by a preponderance of the evidence as required by § 40-7-116, C.R.S.

51. The total civil penalty for such violations is $1,100.00 plus an additional 15 percent surcharge, for a total amount of $1,265.00.  

52. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.
V. ORDER

A. The Commission Orders That:  

1. Respondent Special Ops Moving, LLC (Special Ops) is assessed a civil penalty of $1,100.00, for its violation stated in Count 1 of Civil Penalty Assessment Notice No. 120046, plan an additional 15 percent surcharge, for a total amount of $1,265.00.
2. Not later than 30 days following the date of the final Commission decision issued in this Proceeding, Special Ops shall pay to the Commission the civil penalty and the surcharge assessed in Ordering Paragraph No. 1.
3. Respondent Special Ops is hereby ordered to cease and desist, as of the effective date of this Decision, from charging more than 110 percent of the estimate required by Commission rules (i.e., compliance with Rule 6608(b) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723-6).
4. Proceeding No. 18G-0202HHG is closed.  

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

 If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S. Before the Public Utilities Commission of the State of Colorado.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.

7. If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts. This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
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