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I. STATEMENT

1. On April 2, 2018, TracFone Wireless, Inc. (TracFone) filed the above-captioned proceeding with the Colorado Public Utilities Commission.  Applicant seeks designation as an Eligible Telecommunications Carrier in the State of Colorado “solely to provide Lifeline service, under the trade names SafeLink Wireless® and Walmart Family Mobile®, to qualifying Colorado consumers; it will not seek access to funds from the federal Universal Service Fund (‘USF’) or from the Colorado High Cost Support Mechanism for the purpose of providing service to high cost areas.”
  

2. The procedural history of this Proceeding is set forth in previously issued Decisions and is repeated here as necessary to put this Decision into context.
3. Decision No. R18-0381-I (mailed on May 24, 2018) set a Prehearing Conference for Monday, June 11, 2018 at 9:30 a.m.  The Decision also acknowledged the intervention by right of the Trial Staff of the Public Utilities Commission and granted motions for permissive intervention filed by seven intervenors:  the Adams County E-911 Emergency Telephone Service Authority; the Arapahoe County E-911 Emergency Communications Service Authority; the Jefferson County Emergency Communications Authority; NE Colorado Cellular, Inc., doing business as Viaero Wireless; the Larimer Emergency Telephone Authority; the Douglas County Emergency Telephone Service Authority; and the El Paso–Teller County Emergency Telephone Service Authority.
  
4. On May 29, 2018, TracFone filed a Motion to Appear Telephonically for Prehearing Conference (Motion).  In its Motion, TracFone states that two of its attorneys from the law firm of Greenberg Traurig, LLP, (Debra McGuire Mercer and Mitchell F. Brecher) are located in Washington, D.C., while another of its attorneys (John Voorhees) is located in Denver, Colorado.  TracFone requests that its Washington-based attorneys be allowed “to appear and participate” in the Prehearing Conference telephonically.  TracFone asserts that telephonic participation by its Washington-based attorneys will eliminate the time and travel costs of having those attorneys attend in person.  TracFone states that Mr. Voorhees, the Denver-based attorney, will appear in person at the Prehearing Conference.
 

5. The Motion fails to include any indication that counsel for TracFone made an attempt to confer with counsel for the other parties in the Proceeding, as required by Rule 1400(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 (2015).
  The confer and report requirement in Rule 1400(a) serves to promote efficiency and judicial economy in resolving certain routine motions by enabling the Commission and the Administrative Law Judge (ALJ) to determine easily whether a motion is unopposed and when response time to the motion could be waived.  

6. Since this Motion failed to comply with Rule 1400(a), it lacks any basis for the ALJ to determine whether or not the Motion is opposed.  Significantly, the opposing Parties could file a written response to the Motion within 14 days after service, in this instance on or before June 12, 2018.
  The Motion did not include any request that the response time be shortened by the ALJ.  

7. Ms. Mercer and Mr. Brecher are not licensed to practice law in the State of Colorado.
  

8. An attorney who is not licensed to practice law in Colorado must be granted permission to appear pro hac vice in a Commission proceeding.  Rule 1201(a) of the Rules of Practice and Procedure, 4 CCR 723-1, governs the admission of out-of-state attorneys.  Rule 1201(a) requires compliance with Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 205.4, which itself expressly incorporates Colo.R.Civ.P. 205.3.

9. In order to appear in a Commission proceeding, Colo.R.Civ.P. 205.3(2)(a) details what an out-of-state attorney must do to be permitted to appear pro hac vice and includes these requirements: 

a)
File a verified motion with the administrative agency requesting permission to appear; 

b)
Designate an associate attorney who is admitted and licensed to practice law in Colorado; 

c)
File a copy of the verified motion with the Clerk of the Supreme Court Office of Attorney Registration at the same time the verified motion is filed with the administrative agency; 

d)
Pay the required fee to the Clerk of the Supreme Court collected by the Office of Attorney Registration; and

e)
Obtain permission from the administrative agency for such appearance.  

10. Colo.R.Civ.P. 205.3(4) states that, “A separate petition, fee, and order granting permission are required for each action in which the attorney appears as pro hac vice counsel in Colorado.”  

11. The ALJ’s review of the Commission’s file in the instant Proceeding reveals that neither Ms. Mercer nor Mr. Brecher have filed a motion to appear as pro hac vice counsel for TracFone in this Proceeding.  

12. The ALJ cannot grant a motion that requests leave for out-of-state attorneys, 
who have not been granted permission to appear in the proceeding as pro hac vice counsel, to appear and participate in any Commission prehearing conference or hearing.  If, under the circumstances here, the ALJ were to grant the Motion for TracFone’s out-of-state attorneys to appear and participate in the Prehearing Conference – whether by telephone or in person – he would be sanctioning a violation of Rule 1201(a) of the Rules of Practice and Procedure, 4 CCR 723-1, as well as allowing the unauthorized practice of law by out-of-state attorneys.
  Therefore, the Motion will be denied.  

13. Since the Prehearing Conference is in less than one week, the ALJ also finds that time is of the essence in ruling on the Motion.  Response time to the Motion will be waived, pursuant to Rule 1308(c) of the Rules of Practice and Procedure, 4 CCR 723-1.  
14. While TracFone’s Washington-based attorneys may not appear or participate in the Prehearing Conference telephonically, they are advised that the Commission webcasts its non-confidential proceedings.  The webcast can be accessed at:

https://www.colorado.gov/pacific/dora/webcasts.  

II. ORDER
A. It Is Ordered That:

1. TracFone Wireless, Inc.’s Motion to Appear Telephonically for Prehearing Conference, filed on May 29, 2018, is denied.  

2. Response time to TracFone Wireless, Inc.’s Motion to Appear Telephonically for Prehearing Conference shall be waived, pursuant to Rule 1308(c) of the Rules of Practice and Procedure,  4 Code of Colorado Regulations 723-1 (2015).  

3. The advisements set forth in Decision No. R18-0381-I (mailed on May 24, 2018) continue to be in effect and to apply to the Parties and their counsel.  

4. This Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Application, p. 1.  


�  See Decision No. R18-0381-I, Ordering Paragraphs Nos. II.A.1 through 5, pages 13 and 14.


�  Motion, page 1.  


�  Pursuant to Rule 1400(a) of the Rules of Practice and Procedure, 4 CCR 723-1, before filing a motion, except for motions exempted from the rule, “moving counsel shall make a reasonable good faith effort to confer with all parties about the motion and report when the requested relief is unopposed.  If no conference has occurred, the reason why shall be stated.”  


�  Decision No. R18-0381-I, Paragraph No. I.D.35, page 12, advised the Parties that they must abide by the Rules of Practice and Procedure, and specifically advised them of the requirements of Rule 1400(b) regarding their right to file responses to motions filed by other parties (Id., Paragraph No. I.D.40, page 13).  As of the date of this Decision, no responses have been filed by opposing counsel.  


� See � HYPERLINK "https://www.gtlaw.com/en/professionals/m/mcguire-mercer-debra" �https://www.gtlaw.com/en/professionals/m/mcguire-mercer-debra�


and � HYPERLINK "https://www.gtlaw.com/en/professionals/b/brecher-mitchell-f" �https://www.gtlaw.com/en/professionals/b/brecher-mitchell-f�, visited on June 5, 2018.  


�  See Unauthorized Practice of Law Committee v. Bodhaine, 738 P.2d 376 (Colo. 1987).  
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