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I. BY THE COMMISSION
A. Statement
1. On June 14, 2019, Tri-State Generation and Transmission Association, Inc. 
(Tri-State) filed its Motion for Protective Order (Motion) pursuant to Rules 4 Code of Colorado Regulations 723-1-1001 and 1405(a) and (g) of the Commission Rules of Practice and Procedure, and Colorado Rule of Civil Procedure (C.R.C.P.) 26(c),  Tri-State requests a protective order related to a Notice of Deposition served by Delta-Montrose Electric Association (DMEA) on June 7, 2019, pursuant to C.R.C.P. 30(b)(6).  Tri-State seeks a protective order that the depositions not be conducted, as well as a protective order related to other scheduled depositions, precluding questioning of any Tri-State witness on matters related to Tri-State’s potential regulation by the Federal Energy Regulatory Commission (FERC).

2. Tri-State indicates that it objected to DMEA’s C.R.C.P. 30(b)(6) Notice since it wanted information irrelevant to the claims and defenses of this complaint proceeding.  Tri-State argues that this complaint concerns whether DMEA may withdraw as a member of Tri-State, the terms of any withdrawal, and the benefits DMEA may obtain from withdrawal.

B. Discussion
3. According to the Motion, Tri-State’s Board of Directors, during their June 3 and 4, 2019 strategic planning session, it received information regarding FERC jurisdiction over 
Tri-State, as well as a recommendation that Tri-State’s Board permit the cooperative to become rate regulated by FERC.  Subsequently, on June 7, 2019, DMEA served its Rule 30(b)(6) Notice on Tri-State requiring it produce a witness or witnesses that would provide information regarding potential rate regulation of the cooperative by FERC. 

4. Tri-State takes the position that DMEA’s Rule 30(b)(6) is irrelevant to the claims and defenses in this proceeding, rendering it outside the scope of discovery as established by Rule 26(b)(1).  Additionally, the burden to Tri-State of preparing a witness to testify on the topics in the Rule 30(b)(6) Notice is not proportional to the needs of the case and would provide negligible value of any information to be discovered, according to the cooperative. Tri-State goes on to argue that the discovery is not being sought for a proper purpose in this proceeding.  Rather, DMEA only seeks the information in order to be prepared for the upcoming Board of Directors vote on the subject.

5. In addition, Tri-State claims that the topics on which DMEA demands Tri-State designate witnesses have nothing to do with its claims in the Complaint.  According to Tri-State, this discovery will not assist in the determination of whether DMEA has a right of withdrawal under Tri-State’s bylaws, and what amount it must pay to Tri-State and the remaining members to leave them economically whole if DMEA departs.  

6. Tri-State also notes in its Motion that the depositions in question are to begin the week of June 17.  So we speculate that time is of the essence in rendering a decision on the Motion.
7. We find good cause to shorten response time to the Motion to the close of business on June 19, 2019.  We will conduct a Commission Deliberations Meeting (CDM) on Thursday June 20, 2019 at 2:00 p.m.  
8. Since we have not heard from DMEA up to this point, we not only require DMEA to respond to the Motion, we further require DMEA to indicate whether it was permitted to depose Tri-State witnesses as to the issue of FERC rate jurisdiction over Tri-State.  The answer will inform us whether to go forward with the CDM on June 20, 2019.

II. ORDER

A. It Is Ordered That:

1. Response time to Tri-State Generation and Transmission Association, Inc.’s 
(Tri-State) Motion for Protective Order is shortened to close of business on June 19, 2019.

2. Delta-Montrose Electric Association is required to provide information indicating whether it has been permitted to depose Tri-State witnesses regarding the issue of Federal Energy Regulatory Commission rate regulation over the company

3. A Commission Deliberations Meeting is scheduled as follows:

DATE:

June 20, 2019

TIME:

2:00 pm

PLACE:
Commission Hearing Room



Colorado Public Utilities Commission



1560 Broadway, Suite 250



Denver, Colorado

4. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
June 19, 2019.
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Doug Dean, 
Director
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________________________________
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