Before the Public Utilities Commission of the State of Colorado

Decision No. C19-0443-I
PROCEEDING No. 18F-0866E

C19-0443-IDecision No. C19-0443-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING18F-0866E NO. 18F-0866E
delta-montrose electric association,

 
complainant, 

V.

tri-state generation and transmission
association, inc.,

 
respondent.
Interim Decision granting complainant’s motion for extension, vacating 
procedural schedule, and ordering the 
parties to submit a procedural schedule
Mailed Date:  
May 24, 2019
Adopted Date: 
May 22, 2019 

I. BY THE COMMISSION

A. Statement

1. On May 14, 2019, Delta-Montrose Electric Association (DMEA) filed its Motion for a 30-Day Extension of Time to File Its Rebuttal Testimony, for a Corresponding Continuance of the Evidentiary Hearing, and for Shortened Response Time (Motion).

2. On May 17, 2019, Tri-State Generation and Transmission Association, Inc. 
(Tri-State), filed its response to DMEA’s Motion and requested that:  (1) Tri-State be allowed to file surrebuttal testimony if the Commission granted the extension; and (2) future discovery in this proceeding be limited to an additional ten document requests and ten interrogatories for each party, with no other written discovery.

3. On May 20, 2019, DMEA filed a motion for leave to reply, its proposed reply, and requested that the Commission waive response time to the motion.  The proposed reply indicates that DMEA will work with the other parties and the Commission to find an acceptable date for the evidentiary hearing if the Commission extends the deadline for rebuttal testimony.  DMEA also states that if the Commission deems them appropriate, DMEA does not object to the discovery limitations Tri-State proposes in its response.

B. Discussion
4. We turn first to DMEA’s May 20 motion for leave to reply and its accompanying request to waive response time.  Because the proposed reply addresses scheduling questions and Tri-State’s proposed discovery limitations, we find it valuable to our consideration of the procedural questions before us.  Therefore, we find good cause exists to waive Rule 1400(e) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, grant the motion for leave to reply, and accept the reply.  Given the short period of time between the filing of the reply and the May 29, 2019 rebuttal testimony deadline and the lack of objection from the Colorado Energy Office (CEO) or Tri-State, we find good cause to waive any response time. 

5. At the heart of the three filings is DMEA’s request to extend the deadline for its rebuttal testimony to June 28, 2019.  In support of its request, DMEA asserts that: 

· on May 9, DMEA requested that Tri-State produce for deposition 6 witnesses and a Rule 30(b)(6) corporate designee; 

· as of May 14, Tri-State had provided deposition dates for 5 of the 6 witnesses, and had designated a corporate representative for only “a few” of the 11 topics in its Rule 30(b)(6) deposition notice;

· two of the witnesses are not available for deposition until on or after DMEA’s rebuttal/cross-answer testimony deadline; and

· these challenges present “no realistic possibility for DMEA to conduct needed discovery and depositions and incorporate that information into its rebuttal testimony . . . .”

6. DMEA acknowledges that its request for extension will require the evidentiary hearing, currently scheduled for June 17 through 21, to be reset. It proposes to coordinate with Commission Staff, the CEO, and Tri-State to find new dates for the evidentiary hearing.

7. Tri-State opposes the extension. It notes that 

· on May 15,
 Tri-State offered that the final witness could be deposed on May 24 “or [on] two other dates”;
  

· it has “worked diligently to comply with the parties’ agreed pre-hearing schedule,
”

· responded promptly to DMEA’s requests to schedule depositions for these six witnesses; and 

· it developed its answer testimony on a short timeline.  

8. Tri-State declares that its witnesses and attorneys have scheduling conflicts that would prevent the evidentiary hearing in this matter being rescheduled for any weeks other than August 12, or October 20.

9. Moreover, Tri-State asserts that DMEA has not established good cause to extend the rebuttal testimony deadline, for five reasons: (1) Tri-State did not fail to timely produce its six witnesses for deposition; (2) Tri-State never “positioned” any late-filed discovery or motion to compel in any nefarious way; (3) contrary to DMEA’s contention, Tri-State has not put DMEA “in the position of having to seek discovery on issues far afield”
 from relevant issues; (4) maintaining the current schedule will not “prejudice” DMEA; and (5) granting the motion for extension would mean the evidentiary hearing would need to be rescheduled. 

10. We find that the first three arguments are not relevant to whether DMEA should have the opportunity to depose Tri-State’s witnesses and include information from those depositions in rebuttal testimony.  Maintaining the current schedule would deny DMEA that opportunity with respect to two witnesses, which undercuts part of Tri-State’s fourth argument.  The other part of that argument, that Tri-State would “suffer enormous prejudice” if DMEA receives more time to prepare its rebuttal testimony because DMEA had “many months” before filing this complaint, and three months after, to prepare its case, is misplaced.  DMEA’s Motion concerns its rebuttal to Tri-State’s answer testimony — testimony which DMEA presumably had not seen prior to its filing on April 29, 2019.  Importantly, Tri-State does not articulate how it will be prejudiced by the additional month.  With respect to the fifth argument, we are not convinced that DMEA’s request is outweighed by the administrative burden of rescheduling an evidentiary hearing.       

11. DMEA determined that it needs to depose Tri-State’s witnesses before preparing its rebuttal testimony.  Two of the six witnesses are not available for deposition until the day rebuttal testimony is due, or after.  We agree with DMEA that this leaves “no realistic possibility” for DMEA to incorporate into rebuttal testimony any information from those two depositions. 
12. We have reviewed Tri-State’s response and are unpersuaded by its arguments that DMEA has failed to establish good cause to extend the rebuttal testimony deadline.  The challenges outlined in DMEA’s Motion are good cause to extend the time to file rebuttal testimony.  That deadline is extended to June 28, 2019.   The evidentiary hearing scheduled for June 17 through 21, 2019 is vacated.
13. Because we have extended the deadline for rebuttal testimony, we address 
Tri-State’s request for leave to file surrebuttal testimony.  Tri-State contends that this would “mitigate the prejudice to Tri-State resulting from according DMEA double the time originally permitted to prepare its rebuttal testimony.”
  We have already found that Tri-State has not shown how extending the rebuttal testimony deadline by 30 days prejudices Tri-State.  Absent such a showing, we see no reason to disturb our traditional process wherein the last word is reserved to the complainant.

14. Finally, Tri-State’s proposal to limit DMEA and Tri-State each to ten more document requests and ten more interrogatories, and curtailing additional written discovery, is well-taken.  Limiting discovery decreases the burden of this case on the parties and the Commission.  DMEA indicates it does not oppose the proposal if the Commission deems it appropriate.  We do.  Therefore, we accept Tri-State’s proposal and limit discovery accordingly.  
15. The parties are ordered to file a joint revised procedural schedule by May 29, 2019.  The Commission is available for five-day hearings during the weeks starting July 29, August 5, August 12, August 19, and August 26, 2019.  The parties shall select one of those weeks for the evidentiary hearing.
II. ORDER

A. It Is Ordered That:

1. The Motion for a 30-Day Extension of Time to File Its Rebuttal Testimony, for a Corresponding Continuance of the Evidentiary Hearing, and for Shortened Response Time filed by Delta-Montrose Electric Association on May 14, 2019 is granted.  Rebuttal/cross-answer testimony must be filed by June 28, 2019.

2. The evidentiary hearing scheduled for June 17 through 21, 2019, is vacated.

3. Tri-State Generation and Transmission Association, Inc.’s (Tri-State) request for leave to file surrebuttal testimony is denied.

4. The discovery limitations proposed by Tri-State are adopted.

5. The parties are ordered to file a joint revised procedural schedule by May 29, 2019.

6. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
May 22 2019.
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� The Motion requested that we shorten response time to May 17, 2019.  Because that date has come and gone the request is moot and we will not address it.


� DMEA Motion at p. 4.


� DMEA filed this motion seeking extension on May 14, 2019.


� Tri-State Response at p. 5 ¶ D.


� Id. at p. 3 ¶ C.


� Id. at p. 9.


� Id. at p. 11.
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