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I. BY THE COMMISSION

A. Statement
1. This matter comes before the Commission for consideration of a Verified Motion for Commission to Permit Amendment to Application, and for the Commission to Amend Decision No. R17-0526 (Motion) filed by the Regional Transportation District (RTD) on February 14, 2019 and an Amended and Unopposed Motion with a request for waiver of response time on March 1, 2019, requesting to add back to the original Application the York Street Access as a potential alternative access and for the Commission to amend Decision No. R17-0526 pursuant to § 40-6-112(1), C.R.S., to state that the York Street access is a reasonable access to Riverside Cemetery.

B. Relevant Background

2. On December 8, 2016, RTD and the BNSF Railway Company (BNSF) (collectively Applicants) filed the above-captioned application (Original Application).  The Original Application included four separate requests.  Specific to this Motion is the request for authority to abolish the at-grade crossing at the Riverside Cemetery entrance with the abolishment being contingent on alternative access points from either Race Court or York Street.

3. On March 14, 2017, the Applicants filed a Motion to Amend the Application, which included a request to remove the York Street alternative access from the Original Application.  An Administrative Law Judge (ALJ) granted this request by Interim Decision No. R17-0231-I mailed March 22, 2017.

4. A public hearing was held on May 11, 2017 and two days of hearing where testimony and 162 exhibits were entered into evidence were held on May 16 and 17, 2017.  Statements of position were filed by RTD and BNSF, and intervenors City and County of Denver and Fairmount Cemetery (Fairmount) on May 26, 2017.

5. ALJ Farley issued Recommended Decision No. R17-0526 on June 28, 2017 granting the request to abolish the crossing with conditions including provision of a reasonable alternative access to the cemetery from Race Court consistent with the discussion in the Recommended Decision and requiring RTD to provide $100,000 to Fairmount to help defray some of the increased maintenance costs resulting from the abolishment of the existing entrance and replacement of the Race Court alternative access.

6. RTD filed exceptions to the Recommended Decisions on July 18, 2017, which were granted in part by Decision No. C17-0674 issued August 18, 2017, and required a one-time payment of $100,000 from RTD to Fairmount upon Fairmount’s agreement to be solely and permanently responsible for maintenance, including snow removal, of the Race Court access.

7. On September 26, 2017, Fairmount filed a Motion for the Commission to Stay the Final Commission Decision until completion of the Section 106 Consultation, which the Commission denied by Decision No. C17-0911 mailed November 7, 2017.

8. By Decision No. C19-0235, issued March 12, 2019, we determined the record in this proceeding supported the Race Court access as the only reasonable alternative access for Riverside Cemetery and that the record indicated that the York Street access is not a reasonable alternative access.  
9. We further posed questions regarding four different areas related to the current standing of the York Street access in the record and requested RTD submit additional information in the proceeding attested to by signed affidavits answering the questions.

10. On March 21, 2019, RTD filed its responses to the questions posed by the Commission accompanied by a signed affidavit of Jeff Kay, Deputy Project Manager for the RTD N-Line project.  
11. On March 25, 2019, Fairmount Cemetery filed a signed affidavit of Kelly Briggs, President and Chief Executive Officer of Fairmount Cemetery Company and owner of Riverside Cemetery affirming that the statements made by RTD in paragraphs 1.2 and 4 and V16 of the response are true and accurate. 
C. Discussion 

12. Our first area of inquiry related to the original York Street Access withdrawal.  The reason the parties provided for the withdrawal was that implementation of that access would require relocation of burial plots.  We questioned if the proposed implementation of the York Street access as shown in Exhibit A to the Motion would still require relocation of burial plots, why this was no longer an issue, or how the issue was mitigated.

13. RTD and Riverside Cemetery responded that implementation of the York Street access as proposed in Exhibit A would not require relocation of burial plots.  The analysis performed by the U.S. Army Corp of Engineers concluded that no archaeological resources are likely to be disturbed as a result of the proposed construction for the York Street access developments, so there were no issues to mitigate with the redesign.
14. The second area of inquiry was in relation to the temporary emergency access.  We questioned how long the parties anticipated it would take to construct the alternative emergency access to Riverside Cemetery for the Denver Fire Department and what plans had been prepared for the temporary emergency access at the existing crossing.

15. RTD responded that it is in the process of negotiating the necessary acquisition for the alternative emergency access to Riverside Cemetery for the Denver Fire Department.  RTD believes the construction of the alternative access for the Denver Fire Department will take less than two months after an easement is acquired to construct.  With easement acquisition negotiations proceeding, RTD anticipates that the alternative emergency access will be constructed by March 31, 2020.  Additionally, RTD attached plans for the proposed temporary emergency access at the existing crossing that will allow the Denver Fire Department access until the permanent alternative emergency access is constructed.  The plans included a rolling gate that will be locked with a lock access for the Denver Fire Department.

16. The third area of inquiry from the Commission related to the Race Court alternative access and the requirement of the $100,000 payment to defray increased maintenance responsibilities.  We inquired what the expectation was from the parties about the status of the order regarding the requirement of the use of the Race Court access and the requirement of the $100,000 one-time payment should the Commission make a determination that the York Street access can be considered a reasonable alternative access for Riverside Cemetery.

17. RTD and Riverside Cemetery responded that the expectation by the Parties is for the Commission to find that the York Street access is a reasonable alternative access for Riverside Cemetery.  Because the Race Court access has not been built and the $100,000 payment was conditioned on the Fairmount Cemetery Company accepting responsibility for maintenance of the Race Court access, the conditional $100,000 payment would not be payable.
18. The last area of inquiry from the Commission related to the City of Commerce City’s (Commerce City) involvement in this matter.  Specifically, we questioned if Commerce City had ever issued the general access easement permit discussed in the original Application. If not, would the permit have to be applied for again; when Commerce City would make a decision on the easement permit; if Commerce City would need to issue any additional permits for the installation of the proposed traffic guide signs; and, when those permit decisions would be made if necessary.

19. RTD responded that Commerce City passed a resolution to grant Fairmount Cemetery Company general vehicular access, as well as ingress and egress to and from York Street on March 6, 2017.  RTD also stated that Commerce City has not yet issued the easement provided for in the resolution because the resolution stated that the easement would be signed and attested to on behalf of Commerce City by the Mayor and the City Clerk at the time required by RTD, and by order of the Public Utilities Commission for completion of the project.  RTD also stated that no further approvals are necessary for the proposed traffic signs.  Commerce City has made all approvals considered necessary as part of the grading permit issued for the York Street entrance project.
D. Findings and Conclusion
20. With this additional information in the record, there is sufficient information to make a finding that the York Street access is a reasonable alternative access for Riverside Cemetery.

21. Based on the above discussion, we find good cause to grant RTD’s Motion to amend Decision No. R17-0526 to include the York Street access and a reasonable alternative access.

II. ORDER

A. The Commission Orders That:

1. The Verified Motion for Commission to Permit Amendment to Application, and for the Commission to Amend Decision No. R17-0526 filed by the Regional Transportation District (RTD) on February 14, 2019 and an Amended and Unopposed Motion with a request for waiver of response time on March 1, 2019 as supplemented by filings made by RTD on March 21, 2019 and Fairmount Cemetery on March 25, 2019 is granted.

2. Pursuant to § 40-6-112(1), C.R.S., we amend Ordering Paragraph 2a of Decision No. R17-0526 to read:
a.
RTD and BNSF shall provide reasonable alternative access to the cemetery by either the Race Court Access consistent with the discussion above or by the York Street Access as provided in RTD’s Unopposed Motion to Amend filed February 14, 2019, Amended and Unopposed Motion to Amend filed March 1, 2019 as supplemented by filings made by RTD on March 21, 2019 and Fairmount Cemetery on March 25, 2019.

3. Pursuant to § 40-6-112(1), C.R.S., we amend Ordering Paragraph 2b of Decision No. R17-0526 to read:
b.
RTD shall provide $100,000 to the Fairmount Cemetery Company to help defray at least some of the increased maintenance costs resulting from the abolishment of the existing entrance and replacement with the Race Court Alternative Access if the Race Court Alternative Access is chosen as and constructed as the reasonable alternative access.

4. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 3, 2019.
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